
Decyzja Urzędu Nadzoru EFTA nr 109/24/COL z dnia 10 lipca 2024 r. o wszczęciu formalnego 
postępowania wyjaśniającego w sprawie domniemanej pomocy państwa dla Vy Buss AS 

Zaproszenie do zgłaszania uwag zgodnie z częścią I art. 1 ust. 2 protokołu 3 do Porozumienia 
między państwami EFTA w sprawie ustanowienia Urzędu Nadzoru i Trybunału Sprawiedliwości 

dotyczących wyżej wymienionego środka 

(C/2024/5515)

Zainteresowane strony mogą zgłaszać uwagi na temat przedmiotowego środka pomocy w terminie jednego miesiąca od 
daty publikacji na adres Urzędu Nadzoru EFTA:

EFTA Surveillance Authority
Registry
Avenue des Arts 19H
1000 Bruxelles/Brussel
BELGIQUE/BELGIË

registry@eftasurv.int

Otrzymane uwagi zostaną przekazane władzom norweskim. Zainteresowane strony zgłaszające uwagi mogą wystąpić 
z odpowiednio uzasadnionym pisemnym wnioskiem o objęcie ich tożsamości klauzulą poufności.

STRESZCZENIE

Procedura

30 marca 2021 r. Urząd Nadzoru EFTA („Urząd”) otrzymał skargę zawierającą zarzut, że władze norweskie przyznały nie
zgodną z prawem pomoc państwa przedsiębiorstwu Vygruppen AS („Vy”) i jego spółce zależnej Vy Buss AS („Vy Buss”) 
w formie zastrzyku kapitałowego od Vy dla Vy Buss.

9 kwietnia 2022 r. skarżący przedłożył Urzędowi Nadzoru EFTA uwagi uzupełniające, dodatkowo rozszerzając skargę 
o inny rzekomo niezgodny prawem i z rynkiem wewnętrznym środek pomocy dotyczący finansowania przez Vy nabycia 
Flygbussarna AB w 2020 r.

18 kwietnia 2023 r. Urząd Nadzoru EFTA otrzymał dodatkową skargę, która pod względem zakresu, uzasadnienia i dowo
dów była taka sama jak wcześniej złożone skargi.

Opis środków pomocy

Vy jest państwową spółką z ograniczoną odpowiedzialnością, która jest w całości własnością państwa norweskiego za 
pośrednictwem Ministerstwa Transportu. Vy świadczy usługi kolejowych przewozów pasażerskich w Norwegii. Vy świad
czy również usługi autobusowych przewozów pasażerskich – w Norwegii za pośrednictwem swojej spółki zależnej Vy 
Buss AS, a w Szwecji za pośrednictwem Vy AB.

Decyzja dotyczy dwóch następujących środków:

— zastrzyk kapitałowy dokonany przez VY w wysokości 1 000 mln NOK na rzecz Vy Buss w 2018 r. (zwany dalej 
„zastrzykiem kapitałowym”);

— pożyczka udzielona przez Vy na rzecz Vy Buss na przejęcie Flybussarna AB.

Podwyższenia kapitału dokonano poprzez subskrypcję nowych udziałów w Vy Buss zgodnie z sekcją 10-1 norweskiej 
Ustawy o spółkach. Według władz norweskich zastrzyk kapitałowy został dokonany w celu wsparcia normalnej działal
ności gospodarczej Vy Buss w sektorze autobusowym.

Przejęcie Flygbussarna AB stanowiło część strategicznych celów i ambicji Vy w zakresie rozszerzenia działalności w Szwecji. 
Zostało ona sfinansowane z pożyczki wewnętrznej udzielonej przez Vy na rzecz Vy Buss.

Dziennik Urzędowy 
Unii Europejskiej 

PL 
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Wstępna ocena istnienia pomocy zgodnie z art. 61 ust. 1 Porozumienia EOG

Władze norweskie twierdzą, że środki nie kwalifikują się jako pomoc państwa, ponieważ nie można ich przypisać państwu 
w rozumieniu art. 61 ust. 1 Porozumienia EOG. Ponadto władze norweskie twierdzą, że środki były realizowane na zasa
dach rynkowych.

W swojej decyzji Urząd doszedł do wstępnego wniosku, że środki mogą spełniać wszystkie kryteria określone w art. 61 
ust. 1 Porozumienia EOG i w związku z tym stanowić pomoc państwa.

Możliwość przypisania środków

Pierwszym warunkiem określonym w art. 61 ust. 1 Porozumienia EOG, który należy uwzględnić, jest to, czy środki zostały 
przyznane przez państwo, czy przy użyciu zasobów państwowych oraz czy można je przypisać państwu.

Zasoby państwowe mogą być przekazywane poprzez dotacje bezpośrednie, kredyty i pożyczki, gwarancje, inwestycje bez
pośrednie i świadczenia rzeczowe. Zasoby przedsiębiorstw publicznych również uznaje się za zasoby państwowe w rozu
mieniu art. 61 ust. 1 Porozumienia EOG, ponieważ państwo może kierować ich użytkowaniem. Transfery w ramach 
grupy publicznej, takie jak transfery dokonywane przez spółkę dominującą na rzecz jej spółki zależnej, również mogą sta
nowić pomoc państwa.

Sam fakt, że środek jest wprowadzany przez przedsiębiorstwo publiczne, nie jest wystarczający, aby móc przypisać ten śro
dek państwu. Koniecznie jest również ustalenie, czy organy publiczne można uznać za zaangażowane, w taki czy inny spo
sób, w przyjęcie danego środka. Możliwość przypisania środka podjętego przez przedsiębiorstwo publiczne można 
wywnioskować na podstawie zestawu wskaźników wynikających z okoliczności danej sprawy oraz kontekstu, w którym 
podjęto dany środek.

Urząd Nadzoru EFTA wstępnie stwierdza, że zastrzyk kapitałowy i pożyczka wiążą się z przekazaniem zasobów państwo
wych. Urząd wyraził wątpliwości, czy ministerstwo uczestniczyło w podejmowaniu decyzji o dokonaniu zastrzyku kapita
łowego i udzieleniu pożyczki. Urząd nie może wykluczyć, że środki można przypisać państwu norweskiemu. Urząd 
zwraca się do władz norweskich o dostarczenie dalszych informacji w tej kwestii.

Przyznanie korzyści

Pomoc państwa w rozumieniu art. 61 ust. 1 Porozumienia EOG nie obejmuje środka przyznanego przedsiębiorstwu przy 
użyciu zasobów państwowych, jeżeli przedsiębiorstwo to mogłoby uzyskać taką samą korzyść w okolicznościach odpowia
dających normalnym warunkom rynkowym. Oceny warunków, na jakich przyznano taką korzyść, dokonuje się przez 
zastosowanie testu prywatnego inwestora.

Urząd Nadzoru EFTA ma wątpliwości, czy oba środki są zgodne z zasadą testu prywatnego inwestora. Aby ocenić środki 
w odniesieniu do testu prywatnego inwestora, Urząd Nadzoru EFTA wymagałby od władz norweskich dostarczenia wszyst
kich istotnych informacji umożliwiających mu zastosowanie tego testu. W związku z tym Urząd Nadzoru EFTA zwraca się 
do władz norweskich o przekazanie dodatkowych informacji w celu ustalenia, czy środki są zgodne z zasadą testu prywat
nego inwestora.

Ocena zgodności

Władze Norwegii nie przedstawiły informacji dotyczących zgodności środków z jednym z odstępstw od zakazu pomocy 
państwa określonych w art. 61 ust. 1 Porozumienia EOG. W związku z tym Urząd ma wątpliwości co do zgodności środ
ków z funkcjonowaniem Porozumienia EOG.

Niemniej jednak Urząd określił możliwe podstawy zgodności i zwrócił się do władz norweskich o przedstawienie uwag na 
ten temat. Te podstawy prawne obejmują zgodność z art. 61 ust. 2 lub 3 lub art. 59 ust. 2 Porozumienia EOG.
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ANNEX 

[Non-confidential version]

[The information in square brackets is covered by the obligation of professional secrecy]

Ministry of Trade, Industry and Fisheries
PO Box 8090 Dep
0032 Oslo
Norway

Subject: Measures concerning Vy Buss AS - Decision to open a formal investigation procedure

1 Summary

(1) The EFTA Surveillance Authority („ESA”) wishes to inform Norway that it has preliminarily assessed the measures 
concerning: (i) the NOK 1 000 million capital injection into Vy Buss AS in 2018 and (ii) the loan granted by Vygrup
pen AS to Vy Buss AS for the acquisition of Flybussarna AB („the measures”). ESA has doubts as to whether the mea
sures constitute State aid within the meaning of Article 61(1) of the EEA Agreement. In case the measures were to be 
considered State aid, ESA has doubts whether the measures are compatible with the functioning of the EEA Agree
ment.

(2) ESA has therefore decided to open a formal investigation procedure pursuant to Article 1(2) of Part I and Article 4(4) 
of Part II of Protocol 3 to the Surveillance and Court Agreement („Protocol 3”). This decision is based on the follo
wing considerations.

2 Procedure

2.1 Three complaints

2.1.1 First complaint

(3) On 1 December 2020, (1) ESA received a complaint alleging that the Norwegian authorities were granting unlawful 
State aid to Vygruppen AS (2) („Vy”) in the form of overcompensation for certain directly awarded public service obli
gation („PSO”) contracts for railway passenger services in Norway. The complainant requested confidentiality.

2.1.2 Second complaint

(4) On 30 March 2021, (3) ESA received a second complaint alleging that the Norwegian authorities were granting 
unlawful State aid to Vy and its subsidiary Vy Buss AS („Vy Buss”) (4) in the form of overcompensation for certain 
directly awarded PSO contracts for railway passenger services in Norway, pension subsidy to Vy and a capital injec
tion from Vy to Vy Buss. The complainant requested confidentiality.

(5) On 3 June 2021, the Norwegian authorities submitted comments to the complaint (5). On 9 April 2022, the com
plainant submitted supplementary observations to ESA extending the complaint to cover an additional alleged 
unlawful and incompatible aid measure concerning Vy’s financing of the acquisition of Flygbussarna in 2020 (6).
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(1) Documents No 1166581, 1166617-22, 1166623-24, 1166700-02, 1166706-8, 1166748, 1166752, 1166753.
(2) NSB AS changed its name to Vygruppen AS with effect from 24 April 2019.
(3) Documents No 1192044-48, 1192124, 1192198-1192203, 1192204-1192215, 1192216-18, 1192219-21, 1192223-1192231, 

1192232-36, 1192125-1192192.
(4) Formerly called Nettbuss AS.
(5) Documents No 1204908, 1204910, 1204912, 1204914, 1204916, 1204918, 1204920, 1204922, 1204924, 1204926, 1204928, 

1204930, 1204932, 1204934, 1204936, 1204938, 1204940, 1204942, 1204944.
(6) Documents No 1281554, 1281556 to 1281558. The financing of the acquisition of Flygbussarna is not subject to this decision.



(6) On 13 July 2022, the complainant submitted supplementary observations to ESA (7). On 14 July 2022, ESA met 
with the complainant. On 1 December 2022, the complainant submitted further information to ESA (8). On 
26 April 2023, ESA met with the complainant.

2.1.3 Third complaint

(7) On 18 April 2023, (9) ESA received an additional complaint identical in scope, reasoning, and evidence to the two 
complaints previously submitted. On 24 May 2023, ESA forwarded the complaint to the Norwegian authorities (10). 
The complainant requested confidentiality.

2.2 Opening Decision and previous procedure

(8) On 31 May 2023, ESA adopted Decision No 082/23/COL („the Opening Decision”) (11) to open a formal investiga
tion into two of the measures covered by the complaints, namely: (i) directly awarded public service obligation con
tracts for railway passenger services in Norway („the PSO contracts”), and (ii) a grant to Vy to cover pension costs.

(9) After a preliminary assessment, ESA found that there were doubts as to whether the two measures constituted exis
ting aid, and in case the measures were new aid, if they were compatible with functioning of the EEA Agreement (12).

(10) In the following, ESA will assess the two measures that were not part of the Opening Decision, namely the NOK 
1 000 million capital injection into Vy Buss in 2018 and the loan granted to Vy Buss for the acquisition of Flybus
sarna AB (13).

3 Description of the measures

3.1 Background

3.1.1 Introduction

(11) As described above, the complainants contend that the following two measures constitute unlawful aid:

— measure 1: Vy’s NOK 1 000 million capital injection into Vy Buss in 2018 („the Capital Injection”); and

— measure 2: the loan granted from Vy to Vy Buss for the acquisition of Flybussarna AB („the Loan Agreement”).

(12) These measures will be further described in sections 3.2 and 3.3 of this decision.

3.1.2 Vy

(13) Vy is a State limited liability company subject to the Norwegian limited liability companies act („the Companies 
Act”) (14). The State, by the Ministry of Transport („The Ministry”), owns 100 % of the shares in Vy.

(14) Vy operates railway passenger transport services in Norway. Through its subsidiary Vy Tåg AB, Vy also operates rail
way passenger transport services in Sweden.

PL Dz.U. C z 12.9.2024 

4/33 ELI: http://data.europa.eu/eli/C/2024/5515/oj

(7) Documents No 1302572, 1302573, 1302728 to 1302760, 1302715 to 1302718 and 1302762 to 1302769.
(8) Documents No 1333853 to 1333879.
(9) Documents No 1367333, 1367335, 1367338 and 1367339.
(10) Document No 1373793.
(11) OJ C 2023/239, 6.7.2023, p. 4–57, and EEA Supplement No 50, 6.7.2023, p. 26.
(12) See the Opening Decision for further details on the complaints and the complaint procedure.
(13) These measures were covered by the second and third complaint.
(14) The Norwegian limited liability companies act (in Norwegian: Lov om aksjeselskaper), LOV-1997-06-13-44.

https://www.eftasurv.int/cms/sites/default/files/documents/Decision%20082-23-col%20-%20Vy%20%28complaint%29.pdf
https://lovdata.no/dokument/NL/lov/1997-06-13-44


(15) Moreover, Vy operates bus passenger services in Norway through its subsidiary Vy Buss and in Sweden through Vy 
AB. Vy owns 100 % of the shares in Vy Buss. Below is an illustration of the wholly owned subsidiaries of Vy 
(Figure 1):

(16) Vy and its subsidiaries are not integrated in the public administration of Norway.

(17) Vy is an independent legal entity subject to private law. The rules in the Companies Act apply to Vy in the same way 
as any other private limited liability company. However, there are specific provisions in Sections 20-4 to 20-7 of the 
Companies Act that apply to State owned companies. These provisions include inter alia the right for the Ministry to 
call an extraordinary general meeting and an extended right to take out dividends.

(18) The State’s direct ownership in Vy is exercised through the general meeting. According to the Norwegian authorities, 
the Ministry also has regular contact meetings with the board of directors („the Board”) and the administration of Vy.

(19) According to the Norwegian authorities, the purpose of the contact meetings is to give the Ministry a high-level 
overview of the activities in Vy, and of Vy’s financial and non-financial performance.

(20) The Norwegian authorities have further explained that these meetings are not a decision-making forum, as the Mini
stry’s power to instruct Vy is limited to decisions taken in the general meeting.

(21) The Board is elected by the Ministry, in accordance with the Companies Act section 6-3. However, in accordance 
with the Companies Act section 6-4, three of the board members are elected directly by Vy representing the 
employees.

(22) According to the Norwegian authorities, the Board acts independently from the State and does not generally consult 
the State before taking decisions.

(23) However, according to Article 10 of Vy’s articles of association, the Board shall consult the Minister of Transport on 
matters of substantial social concern or principal importance. Furthermore, the Board is required to present a plan 
for the company and its subsidiaries each year. The plan must consist of the following:

i. A description of the market and the group, including relevant developments since the last „Article 10 plan” 
was presented.

ii. An overview of the group’s main business activities in the next years, including larger reorganisations, deve
lopment and termination of existing businesses activities and the development of new business activities.

iii. The group’s investment level, material investments and financial plans.

iv. Assessment of the economic development in the business plan period (five years).

v. A report setting out the measures and results of the company’s social mission and responsibility.

(24) The Minister of Transport must also be consulted for any amendments to the „Article 10 plan” that deviates substan
tially from the plan previously presented.
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(25) The general manager of Vy („the CEO”) is elected by the Board, as for other private limited liability company, and is 
not subject to any direct instructions from the Ministry.

(26) According to the general instructions issued by the Board to the CEO, the CEO has the power to represent Vy at 
general meetings in all Vy’s subsidiaries. Furthermore, the CEO is authorised to approve intra-group agreements and 
transactions provided they are based on commercial terms and principles and are in accordance with the Companies 
Act (15).

(27) Furthermore, the CEO is authorised to oversee the daily operations of the company and the group. This includes 
managing normal activities that fall within the scope of the board’s resolutions, business plans and budgets, as well 
as ensuring adherence to other board decisions. The CEO is also empowered to handle any tasks necessary for the 
company’s ongoing operations (16).

3.1.3 Vy Buss

(28) Vy Buss carries out bus services in Norway. The company’s main business is the operation of public bus transport 
services on behalf of public authorities, e.g. public bus service contracts that have been awarded through a public 
tender. The company also carries out activities within the express bus market and long-distance bus services which 
are not covered by public service obligations.

(29) Vy has carried out bus activities since the 1920s. In 1996, Vy became a limited liability company and established the 
subsidiary NSB Biltrafikk AS, which carried out inter alia bus activities. In 2001, NSB Biltrafikk AS changed its name 
to Nettbuss AS and in 2019 to Vy Buss AS.

3.2 Measure 1: The Capital Injection

(30) Vy’s Capital Injection into Vy Buss was carried out on 9 April 2018. The capital increase was done through subscrip
tion of new shares in accordance with section 10-1 of the Companies Act.

(31) The decision to carry out the capital increase was also adopted on 9 April 2018 by the general meeting in Vy Buss, 
upon the proposal of the board of directors of Vy Buss from the same day. The general meeting was represented by 
the CEO of Vy (17) (18).

(32) According to the Norwegian authorities, the Capital Injection was carried out to support Vy Buss’ normal business 
operations in the bus sector. The rationale for the Capital Injection was the following: (19)

(i) Vy Buss’ equity ratio was significantly lower than of its competitors. The year prior to the Capital Injection, 
Vy Buss had provided group contributions of approximately 250 MNOK to other group companies, of 
which about 200 MNOK were to Vy. The Capital Injection therefore sought to remedy the weakening of Vy 
Buss' equity ratio caused by the group contributions.

(ii) It was considered necessary to strengthen the company's equity ratio to a minimum of 25 %. A minimum of 
25 % equity is what banks typically require as a covenant for stand-alone companies. Failure to do so could 
result in higher financing costs.
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(15) See Document No 1204928: „Instruction from the Board of directors to Vygruppen AS” as applicable on 9 April 2018 (Norwegian: 
Instruks for Vygruppens konsernsjef), p. 3.

(16) Ibid, p. 2.
(17) Board proposal from Vy Buss, dated 9 April 2018 (Document No 1204930), and the minutes from the General Meeting in Vy 9 April 

2018 (Document No 1204936).
(18) See paragraph (26) of this Decision and footnote 15.
(19) Document No 1204926.



(iii) The transition to low-emission technology in upcoming tenders increased the need for investments. Vy had 
estimated that investment needs would amount to 1 450 MNOK in relation to tenders in 2019, provided 
that the hit rate would correspond to Vy Buss' pre-existing market share.

(iv) Public tenders commonly have solidity requirements as qualification criteria, and Vy Buss could have risked 
exclusion from public tenders if its equity ratio was insufficient.

(v) The Vy group was going through a transition to the accounting standard IFRS. The transition to IFRS alone 
required an equity contribution of 240 MNOK to reach the desired equity ratio of 25 %. A capital injection 
was therefore required to avoid a deterioration in the company's financials.

3.3 Measure 2: the Loan Agreement

(33) According to the Norwegian authorities, in the autumn of 2019, Vy was considering buying Flygbussarna AB, based 
on an external value assessment done by PWC (20). According to the Norwegian authorities, the acquisition was part 
of Vy’s strategic objectives and ambitions for growth of its activities in Sweden.

(34) The Norwegian authorities explain that PWC estimated the value of the Flygbussarna AB […].

(35) The final purchase price was SEK 1 200 million. The loan was, however, SEK 1 230 million (EUR 12.83 million), (21)
as the buyer also had to pay down Flygbussarna AB’s debts to its former owner and equalise its working capital. 
According to the Norwegian authorises, this was due to the ratio between the net debts and the working capital of 
Flygbussarna AB at the time of the settlement. The agreed price was adjusted to compensate for additional capital in 
the company.

(36) The acquisition was financed through an internal loan granted by Vy to Vy Buss, (22) in order to ensure that no exter
nal debt was contracted specifically for the purpose of the transaction. The share purchase agreement was signed on 
20 December 2019.

(37) To avoid exchange rate volatility, the loan was converted to Norwegian kroners on 22 December 2020, at an 
exchange rate SEK – NOK of 105. The Norwegian authorities have explained that the applicable interest rates were 
higher in Norway than in Sweden, therefore the conversion was not financially advantageous to Vy Buss. However, 
the conversion was considered preferable to avoid the exchange rate risk.

(38) According to the Norwegian authorities, Vy has set up a group account, Vy’s „internal bank”, a common account sys
tem for the group entailing inter alia a joint credit limit and sub accounts for each company subject to the same 
terms, i.e. same interest rates, etc. With this banking system, subsidiaries can avoid taking up external debt, and all 
debt is rather contracted at group level.

(39) The Norwegian authorities further explain that a group account system incentivises groups to spend their internal 
surplus liquidity before taking out external loans, and that the economic consequences of moving capital from one 
account to another are minimised. Each company is allowed to draw on the account and to deposit into the account.

(40) All Norwegian and Swedish subsidiaries in Vy take part in the group’s internal bank and centralised group account 
system. This allows Vy, as a group, to receive more favourable interest rates from external banks and all subsidiaries 
in the group to benefit from the same terms for their respective sub-accounts.
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(20) PricewaterhouseCoopers International Limited.
(21) Ibid.
(22) See Document No 1313438, p. 45.



(41) Moreover, revenues from cash deposits in the internal bank are the same regardless of whether surplus cash is depo
sited on the account of a subsidiary or the parent company. According to the Norwegian authorities, all cash depo
sits in a group account system in practice remain at the disposal of the parent company.

(42) The Norwegian authorities explain that for loans granted through Vy’s internal bank function, the interest rates are 
set on the basis of […] for interest rate + a mark-up. The mark-up is individual for each group company. The interest 
rate […], in connection with the preparation of the group budget.

(43) The Norwegian authorities explain that Vy’s internal bank […] (23).

(44) Based on these principles, the loan granted for the acquisition of Flygbussarna AB was given an interest rate of three 
years’ NOK swap rate […]. The Norwegian authorities hold that the loan was directly benchmarked against the rates 
obtained in a recent leasing agreement, i.e. the Nordea lease agreement entered in spring 2019 („the Nordea lease 
agreement”) (24). A swap rate is used to secure the borrower against fluctuations in interest rates by ensuring a fixed 
interest rate for the agreed period.

(45) The swap rate is supposed to reflect the expected development of the NIBOR throughout the duration of the swap 
agreement. The Norwegian authorities have explained that a fixed rate would include a premium, which would 
mean that a three-year swap rate would generally be higher than for example a six-month NIBOR (only one week, 
or one, two, three and six months NIBOR rates still existed at the material time) […].

(46) From the date the loan was granted on 22 December 2020, until the end of 2023, the total interest rate was set at 
2.45 %. […].

(47) The swap rate is influenced by the base rate of Norges Bank (25). The base rate was adjusted from 1 % to 1.25 % on 
9 May 2019, which was according to the Norwegian authorities reflected in the swap rate applied to the loan.

(48) Below is an illustration provided by the Norwegian authorities on the developments of the base rate in the Nordea 
lease agreement […], compared to the base rate of the internal loan […], from Q1 2020 until the end of 2021 
(Figure 2):

[…].

(49) According to the Norwegian authorities, the […] has in general been higher than the […]. This is due to […].

(50) The following table explains the key elements of the Nordea lease agreement and the Loan Agreement (Table 1):

Nordea The Loan Agreement

1 Base rate […] […]

2 Base rate 
adjustment

[…] […]

3 Margin […] — […]
— […]
— […]

4 Margin adjust
ment

[…] […]
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(23) Group policy, Document No 1357622.
(24) Document No 1313444.
(25) The Central Bank of Norway.

https://gopro-prod/GoProClient/web/foris/release/site/caseworker/index.html#!/form/?id=41491802-19dc-40a1-bb40-a7256c42efb7&docType=1025&system=views


Nordea The Loan Agreement

5 Collateral No collateral but ownership of buses. No collateral but ownership of 100 % of the 
shares in Vy Buss.

6 Arrangement 
fee

[…] […]

7 Duration […] […]

(51) The Norwegian authorities have explained that the Nordea lease agreement […]. In comparison, the interest rate in 
the loan agreement […].

(52) Moreover, the Norwegian authorities have explained that the update of the interest rates of the loan […]. The Nor
wegian authorities confirm that Vy’s internal bank […].

3.4 The complaints

3.4.1 Measure 1: Capital Injection

(53) The complainants submit that the Capital Injection of NOK 1 000 million constitutes State aid according to 
Article 61(1) of the EEA Agreement. According to the complainants, the measure is imputable to the State and is 
not in line with the market economy investor principle (26).

(54) The complainants argue that the legal status of Vy indicates State control and supervision of its activities. They high
light that the special provisions of the Companies Act regarding State ownership provide the State with stronger 
rights to govern and control the company compared to ordinary limited liability companies. Further, that this con
trol is reinforced through Vy’s articles of association, particularly Article 10, which enhances State management and 
oversight of Vy.

(55) Moreover, the complainants argue that the nature of Vy’s activities is restricted by a public mandate outlined in 
Article 3 of its articles of association. This provision delineates the company’s purpose and scope, aligning it with 
public transportation needs and objectives (27). According to the complainants, this sets Vy apart from other State 
shareholdings, where there is no such explicit public mandate justifying the State’s ownership.

(56) Moreover, the complainants submit that the white paper on the State’s direct ownership of companies for 
2019-2020 (28) further confirms that the Ministry exert substantial influence over the management of Vy. The com
plainants submit that Vy’s primary business is to operate passenger rail and cargo services. Therefore, the Sta
te’s ownership of Vy is justified by the need to have a supplier capable of meeting the State’s transportation need of 
people and goods by rail. Consequently, Vy is classified as a „Category 2” company by the State, indicating a specific 
justification for State ownership and control (29).

(57) The complainants explain that the Office of the Auditor General („OAG”) conducted an audit of Vy and its subsidia
ries, in the period from 2010-2015, which compelled the Ministry to „closely” follow the development in Nettbuss 
(now Vy Buss) (30).

(58) The complainants explain that the Parliament endorsed the audit of the OAG on 25 February 2014 and noted that 
the „ministry is following the development in NSB and Nettbuss closely” (31).
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(26) See section 4.2.3.1 of this Decision for the market economy investor principle.
(27) See Vy’s article of association, Document No 1302728.
(28) See Document No 1302739, p. 39.
(29) Ibid, p. 8.
(30) See Document No 1192211, p. 127.
(31) See Document No 1192212, p. 21.
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(59) Furthermore, the complainants submit that in the last audit report from the OAG, which was endorsed by the Parlia
ment on 17 February 2015, the OAG stated that: „the profitability of Nettbuss is still too poor”; but noted that the 
Ministry had committed to continue to „closely” follow the development in the subsidiary (32).

(60) Considering the above, the complainants submit that the Ministry had committed to follow up closely on Vy Buss, 
and therefore should have been aware of the Capital Injection.

(61) Moreover, the complainants argue that the equity in Vy Buss had run low in the years prior to the Capital Injection, 
as indicated in the annual reports from the period 2014 to 2017. The complainants further argue that the Ministry 
was made aware that the company was considering „additional measures to strengthen the equity in the Nettbuss- 
group” in the years leading up to the Capital Injection.

(62) Therefore, the complainants submit that the Ministry was aware that Vy Buss needed to raise its equity by additional 
measures.

(63) The complainants explain that the white paper on NSB’s (now Vy) business from April 2013, had outlined the Nor
wegian Government’s policy concerning NSB’s bus activities. The white paper highlighted the State’s primary objec
tive of ensuring a well-functioning rail transport service for both passengers and goods in Norway. It underscored 
that all other activities, whether within Norway or internationally, should bolster this primary goal, either by contri
buting financially, enhancing competence, or providing other forms of support to the rail service (33). Moreover, in 
the previous white paper, the Government adopted the policy that continued investments in the bus business should 
be based on the capital generated by the bus operations (34).

(64) The complainants submit that Vy Buss’ business plan was adopted on 4 September 2017 for the five-year period 
from 2018-2022. According to the business plan, no major investments in existing activities were foreseen. Trains 
and buses were mainly to be rented/leased (35).

(65) The complainants therefore submit that the Capital Injection was done in contravention to the five-year business 
plan.

(66) The complainants moreover argue that Article 10 of Vy’s articles of association was adopted to ensure that the com
pany had to bring such matters to the Ministry. According to the complainants, pursuant to the last paragraph of 
Article 10 of the articles of association, the Board is required to present to the Minister of Transport „significant 
changes” in that business plan.

(67) The complainants point out that the objective of Article 10 of Vy’s articles of association is to ensure that the Minis
ter of Transport is informed of relevant matters and is given the opportunity to intervene against the Board if neces
sary.

(68) Based on the above, the complainants argue that the investment decision went against the policy adopted by the 
Government and the current business plan of Vy Buss. Therefore, the Capital Injection became a principled issue 
under Article 10 of the articles of association that could not be taken without the Ministry.

(69) The complainants argue that the magnitude of the investment also indicates that the Ministry had to be involved in 
the decision to inject NOK 1 000 million into Vy Buss.

PL Dz.U. C z 12.9.2024 

10/33 ELI: http://data.europa.eu/eli/C/2024/5515/oj

(32) See Document No 1192214, p. 21.
(33) See Document No 1192211, p. 128.
(34) See Document No 1192142, p. 21.
(35) See Document No 1302729, p. 15.



(70) According to the complainants, the Capital Injection committed a substantial part of Vy’s equity into future risks and 
challenges in Vy Buss. The complainants hold that Vy, at the time of the Capital Injection, had an equity of NOK 4.1 
billion. Therefore, the Capital Injection committed more than 24 % of that equity to the future business risks in the 
bus business.

(71) Furthermore, the complainants argue that the Capital Injection took place while Vy was going through fundamental 
changes in its own main business. Vy was in the middle of public tender rounds for passenger transport by rail in 
Norway, which carried its own significant business risks for Vy.

(72) The complainants hold that the decision to commit as much as NOK 1 000 million, or more than 24 % of Vy’s equity, 
to the future business of the subsidiary constituted a significant transaction. According to the complainants, the 
commitment entailed that the net working capital in Vy would fall by more than 50 %, from NOK 3.5 billion at the 
start of 2018, to just NOK 1.7 billion, at the end of the year.

(73) Therefore, according to the complainants, the Capital Injection committed significant equity and transferred substan
tial working capital away from Vy’s primary public service mission and required the Ministry’s involvement.

(74) The complainants further submit that there is evidence of calls, emails, and meetings between the chairman of the 
Board of Vy and the Secretary-General in the Ministry prior to the Capital Injection. In particular, the email from 
6 February 2018 (36) is highlighted, as it documents that the Ministry had several meetings in the weeks before the 
Capital Injection with the Board. Moreover, there is evidence of meetings with the Ministry after 6 February 2018
until mid-March 2018. Therefore, the complainants argue that it is implausible that the investment decision was 
never discussed or shared with the Ministry.

(75) Moreover, the complainants submit that there are strong organic links between the State and the Board. The CEO in 
Vy is also the chairman of the Board in Vy Buss. Furthermore, the complainants explain that the chairman of the 
Board used to be the CEO of Posten Norge AS, which was owned and controlled by the same Ministry, until he was 
elected chairman of Vy (then NSB AS). The complainants have further detailed the background of the other members 
of the Board, which indicates that many of the members are in or have held similar positions in other State owned or 
controlled companies.

(76) The complainants therefore argue that the background of the board members indicate that they have and have had 
a certain loyalty and dependency to the State throughout most of their careers.

(77) Based on the above, the complainants argue that the Ministry was involved in the Capital Injection, and that the mea
sure is consequently imputable to the State.

(78) As for how the transaction was made, the complainants argue that a comparable professional (private) investor, ope
rating under the same market conditions and acting on the same available information, would not have committed 
NOK 1 000 million as an equity investment in Vy Buss.

(79) The complainants submit that, as agreed by the Norwegian authorities, no external independent reports were com
missioned to verify the soundness of the investment decision.

(80) The complainants argue further that Vy had ample time and opportunity to involve the Ministry in the planned deci
sion, also that the company had ample time to seek independent expert verification.
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(81) The complainants therefore maintain that the Capital Injection was not made in accordance with market economy 
investor principle.

3.4.2 Measure 2: The loan for the acquisition of Flybussarna AB

(82) The complainants hold that Vy’s financing of the acquisition of Flygbussarna AB in 2020 is unlawful and incompa
tible State aid.

(83) The complainants argue that the acquisition is imputable to the State. According to the complainants, the planned 
acquisition was approved by the Ministry before Vy had handed in a binding offer or purchased any shares.

(84) Furthermore, the complainants submit that the loan was not market conform, as the loan should have been compa
red to an unsecured loan from an external creditor.

(85) In addition, the complainants argue that Vy’s credit rating should have been set as if the group had not been State- 
owned. According to the complainants, Vy’s credit rating had been declining and continued to decline after the loan 
was granted.

(86) The complainants further submit that according to Vy’s 2020 annual report, Vy Buss made the acquisition on 
1 March 2020 and not in late 2019 as held by the Norwegian authorities (see paragraph (36) above). Moreover, it 
follows from the annual report that the consideration for the shares amounted to a cash payment of NOK 1.198 mil
lion (37).

(87) The complainants argue that the loan amounted to NOK 1 291.5 million, which was NOK 93.5 million higher than 
the agreed price for Flygbussarna AB (38).

(88) The complainants therefore submit that the loan from Vy to Vy Buss is imputable to the State and was not market 
conform.

3.5 Comments by the Norwegian authorities

3.5.1 Measure 1: Capital Injection

3.5.1.1 I mp u t a b i l i t y

(89) The Norwegian authorities contend that the capital increase did not amount to State aid because: (i) the measure was 
not imputable to the State and (ii) the Capital Injection was carried out on market terms.

(90) The Capital Injection in Vy Buss was carried out on 9 April 2018, as a capital increase by subscription of new shares 
in accordance with section 10-1 of the Companies Act. According to the Norwegian authorities, the Ministry was 
not informed of the capital increase any time before 9 April 2018.

(91) According to the Norwegian authorities, the Ministry could have first learned about the Capital Injection in a meeting 
on 29 May 2018 between Vy and BDO (39). The Norwegian authorities explain that the meeting was held in connec
tion with the finalisation of the BDO report for 2018, where the Ministry was also present. The Norwegian authori
ties submit that during this meeting the Ministry could potentially have learned about the Capital Injection.

(92) The Norwegian authorities explain that the Board through its instructions had given the CEO the right to initiate and 
effectuate such intra-group transactions without prior Board approval. As noted above in paragraph (26), the CEO 
has the power to approve all intra-group transactions of any amount.
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(37) Document No 1281617, p. 89.
(38) Document No 1281635, p. 33.
(39) BDO is an accounting company.
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(93) According to the delegation act from the Board to the CEO, the CEO is authorised to approve internal agreements 
and transactions provided that these are based on commercial terms and principles. The CEO also has the power to 
represent Vy at general meetings in all Vy’s subsidiaries.

(94) According to the Norwegian authorities, the Board was also not informed about the Capital Injection until after it 
had taken place on 9 April 2018. Furthermore, none of the Board members raised any objections to the transaction 
when informed about the capital increase in Vy’s board meeting on 27 April 2018.

(95) The information about the capital increase became publicly available when Vy Buss’ 2018 annual accounts were 
registered in the Brønnøysund Register Centre (40) on 6 July 2019. Vy Buss’ annual accounts are not presented or 
sent to the Ministry for approval.

(96) According to the Norwegian authorities, the Ministry has no additional powers to supervise the decisions of 
Vy’s management, except for Article 10 in the articles of association (see paragraphs (22) and (24)). The Norwegian 
authorities submit that this provision is limited to exceptional circumstances and cannot be used to supervise or con
trol the management when carrying out intra-group investments to support normal business operations.

(97) The Norwegian authorities further submit that the Capital Injection was not described in the „Article 10 plan”. The 
purpose of the „Article 10 plan” is to inform the Ministry about investments that could significantly influence the 
group’s finances. It therefore only describes investments and financial forecasts on a group level.

(98) The Norwegian authorities explain that „external” investments, where funds are invested outside the group, are desc
ribed in the plan. Intra-group capital transfers are not described in the „Article 10 plan”.

(99) According to the Norwegian authorities, intra-group investments are carried out to support the strategy and busi
ness plan presented to the Ministry under the „Article 10 plan”. Therefore, such investments are not considered to 
be matters of substantial social concern or principal importance and form part of Vy’s ordinary business activities. 
Intra-group investments are therefore considered as matters for the management to decide without the Mini
stry’s involvement. According to the Norwegian authorities, there are no examples of internal transactions that have 
been assessed as an „Article 10 matter”.

(100) The Norwegian authorities further explain that since capital injections into subsidiaries are internal to the group, the 
consolidated group accounts are not affected, and the group is not exposed to any material risk. When the capital is 
not invested outside the group, Vy could still control the capital, and has the possibility to recoup internal capital 
injections if necessary.

(101) The Norwegian authorities argue that such transactions therefore cannot be compared to external investments, such 
as investments by the Ministry itself, either into a company which is wholly or partially State-owned or into a priva
tely owned company. Moreover, the rationale for enacting certain specific rules relating to groups of companies is to 
enable the companies within the group to move capital to the company that can best utilize it. Therefore, the Norwe
gian authorities submit that group contributions and other capital transfers, even substantial amounts, are common 
within corporate groups and generally do not affect the group’s overall financial standing.
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(40) A Norwegian government agency that is responsible for the management of numerous public registers for Norway, including company 
register, and governmental systems for digital exchange of information.

https://www.brreg.no/en/?nocache=1707293922549


(102) Further, the Norwegian authorities explain that the railway reform introduced major structural measures in the rail 
sector, put into effect from late 2016 and early 2017. One of the measures was the transfer of ownership and res
ponsibility for rolling stock, to Norske Tog AS, which was demerged from NSB (Vy) and placed under the ownership 
of the Ministry of Transport. From then on, Vy, and all other train operators on the Norwegian market, would lease 
trains from Norske Tog. Further, that investment in rolling stock is generally higher than investment in buses. There
fore, the Norwegian authorities argue, it is against this backdrop that the relative terms „no major investments” and 
„trains and buses will mainly be rented/leased” must be read, see paragraph (64) above.

(103) According to the Norwegian authorities, the business plan for 2018-2022 made clear that the group would not 
carry out major investments in materials, such as the ones in the previous years, and that trains and buses would 
mainly be financed through leasing.

(104) Moreover, the Norwegian authorities explain that by „investments” referred to in the internal capitalisation memo, 
on which the Capital Injection was based, it is meant leasing of buses and rental agreements. According to the Nor
wegian authorities, there were a number of new contracts being tendered out in the Norwegian and Swedish market 
in 2018, which potentially required significant investments in buses and other material. Therefore, there was a need 
to ensure that Vy Buss AS had the capital to undertake the necessary investments should the company win the con
tracts. This included both ensuring that the equity ratio was at a sufficient level, and that the company had sufficient 
free equity to carry out necessary investments in conjunction with its business activities.

(105) Norwegian authorities also explain that leasing and rental agreements are also accounted for as investments in the 
balance sheet under „IFRS 16” (41).

(106) Based on the above, the Norwegian authorities argue that the Capital Injection is not imputable to the State.

3.5.1.2 M a r ke t  e c o n o m y  i n ve s to r  p r i n c i p l e  ( „ M E I P ” )

(107) According to the Norwegian authorities, the decision to do a Capital Injection in Vy Buss was not influenced by 
public policy considerations, but based on economic considerations at the time the measure was taken. The Norwe
gian authorities hold that a hypothetical private shareholder of Vy Buss would have acted in the same way as Vy at 
the time of the investment.

(108) According to the Norwegian authorities, Vy Buss had over time shown itself to be a well-run company. Vy Buss had 
shown positive results in the years prior to the capital increase, and at the time of the capital increase, Vy Buss was in 
a healthy financial position.

(109) Therefore, the Norwegian authorities argue that the Capital Injection should not be compared to exceptional Capital 
Injections made in conjunction with a subsidiary’s possible sale or liquidation. According to the Norwegian authori
ties, in such cases it would require a more detailed projection of all possible losses before carrying out the invest
ment.

(110) The Norwegian authorities further explain that BDO issued two reports around the time of the capital increase. The 
first BDO report was published on 20 March 2017 and the second BDO report was published in July 2018 (42). The 
purpose of both reports was to assess the value of the NSB group (now Vy), which includes Vy Buss. Both reports 
included recommended rates of return for the group as a whole and for the individual subsidiaries.
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(41) IFRS 16 introduces a single lessee accounting model and requires a lessee to recognise assets and liabilities for all leases with a term of 
more than 12 months, unless the underlying asset is of low value.

(42) Document No 1204908 and Document No 1204920.

https://www.ifrs.org/issued-standards/list-of-standards/ifrs-16-leases/#:~:text=IFRS%2016%20introduces%20a%20single,asset%20is%20of%20low%20value.


(111) The Norwegian authorities explain that Vy considered that Vy Buss would generate a return on equity which fulfilled 
the required rate of return for equity set by the BDO report in 2017. BDO estimated the rate of return for Vy Buss at 
[…] on capital employed and […] on equity for long term investments. For investments with a time frame of 3-5 
years, BDO estimated the rate of return at […] on capital employed and […] on equity (43).

(112) The Norwegian authorities explain that the internal return requirement applies to Vy Buss when it bids for contracts 
in public tenders or undertakes other investments.

(113) The reasons for the capital increase are outlined in paragraph (32). As for the group contribution from Vy Buss, the 
Norwegian authorities explain that they are very common between different companies in Vy. Further, that this is 
usually done to optimise the tax position of the different group companies, and not to strengthen or weaken their 
balance sheet. Vy Buss’ group contributions the year prior to the Capital Injection weakened its equity ratio, there
fore the capital contribution also sought to remedy this, see paragraph (32).

(114) As for the investment needs on tenders in 2019, the Norwegian authorities explain that public bus contracts typi
cally have a duration of 10 – 12 years with a value of several billion NOK. Therefore, when such contracts end and 
new tenders are launched, the bus operators have much at stake and risk losing market shares. Moreover, most of 
the costs are incurred after a contract is awarded. Therefore, if after a contract is ended and a different bus operator 
is awarded the new contract, a transfer of an undertaking takes place so that the staff are hired by the new operator.

(115) If Vy Buss were to be unsuccessful in a tender, it would not incur any investment costs, nor would it keep the staff 
formerly employed on the route on its payroll. Costs related to investments into new vehicles, charging infrastruc
ture etc., are usually required for new contracts only by the operator to which the contract is awarded.

(116) Therefore, considering that Vy Buss was in a healthy financial situation and Vy was and is its sole owner, and that the 
capital injected would not be invested unless Vy Buss was awarded a contract, Vy was in a position to recoup the 
capital injection in the form of group contributions or dividends. The Norwegian authorities submit that this also 
reduced the potential economic risk related to the investment.

(117) The Norwegian authorities further explain that before each tender, a thorough financial analysis is carried out to 
ensure that the terms offered secure expected returns in line with the group’s requirements.

(118) Further, the Norwegian authorities explain that Vy had implemented sufficient mechanisms to ensure that the funds 
were only invested in a way that it delivered a market return. Mechanisms such as return requirements based on an 
external benchmark, business plans setting out Vy Buss’ return requirements, and the requirement to carry out profi
tability analyses before bidding for a contract or investing in new activities or assets.

(119) As for the transition to the accounting standard IFRS, the Norwegian authorities explain that for Vy Buss, the main 
effect was related to real estate rental agreements. However, that the financial impact was considerable, as the trans
ition to IFRS alone required an equity contribution of 240 MNOK to reach the desired equity ratio of 25 %. There
fore, the Capital Injection was required to avoid a significant deterioration in the company’s financials, which would 
negatively impact its financing terms and risk exclusion from public tenders.

(120) The Norwegian authorities argue that prior economic assessments, according to market economy investor test, 
depend on the circumstances specific to each case. Considering the above, the Norwegian authorities argue that 
there was no need to carry out a separate profitability analysis, such as an NPV analysis etc. with respect to the Capi
tal Injection.
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(121) The Norwegian authorities further submit that there are relatively liberal rules on loans between group companies in 
the Companies Act. In particular, Section 8-7(4) no. 2 of the Companies Act allows loans to group companies even if 
the lender company does not have distributable dividends. Moreover, there is a possibility to claw back capital as 
group contribution, dividends or (in the case of share equity) through a capital reduction (See Section 8-2, 8-5 
and 12-1 of the Companies Act).

(122) Based on the above, the Norwegian authorities submit that the Capital Injection from Vy to Vy Buss in 2018, was 
merely a transfer of liquidity from one account in the group account system to another, see paragraphs (39) to (41) 
above. As the return on the capital remains unchanged when it is moved to a different account, the capital remains de 
facto available to the parent company at any time. The Norwegian authorities submit that no privately owned parent 
company would undertake an ex ante profitability analysis in a similar situation. A subsidiary in a privately owned 
group would therefore have been able to receive a cash injection from its parent in similar circumstances.

(123) Further, the Norwegian authorities submit that the MEIP-test must be considered against the fact that Vy is the sole 
shareholder of Vy Buss and that Vy Buss was not, at the time, a company in financial difficulties.

(124) Finally, the Norwegian authorities confirm that Vy Buss has delivered a return according to expectations in the years 
since the investment. Except for the last years, which was mainly due to travel restrictions and other measures impo
sed by the Norwegian authorities to combat the COVID-19 pandemic.

(125) In light of the above, the Norwegian authorities argue that the investment was carried out in line with the MEIP-test, 
and therefore did not confer an advantage on Vy Buss.

3.5.2 Measure 2: The loan for the acquisition of Flybussarna AB

3.5.2.1 I mp u t a b i l i t y

(126) The Norwegian authorities argue that the loan for the acquisition of Flybussarna AB is not imputable to the State.

(127) The Norwegian authorities explain that the Board informed the Ministry about their decision to acquire Flygbussarna 
AB prior to submitting the bid. However, the Ministry did not receive any information on how the acquisition would 
be financed, as this was within the company’s autonomy.

(128) According to the Norwegian authorities, the acquisition of Flygbussarna AB was considered as an investment that 
could significantly influence the group’s finances, as the funds were used in an investment outside the group.

(129) The acquisition was assumed to have a significant impact on the group’s business, as it entailed entering a new mar
ket, namely the commercial airport bus market in Sweden. Therefore, the Norwegian authorities explain that the 
decision to acquire Flygbussarna AB was considered as a „significant amendment” of the „Article 10 plan”. The 
acquisition was therefore brought before the Ministry in accordance with Article 10 of Vy’s articles of association.

(130) The Ministry was informed of the planned acquisition through an owner meeting, on 25 October 2019, where the 
amendments to the „Article 10 plan” were presented. According to the Norwegian authorities, the Minister of Trans
port gave its approval to Vy’s acquisition of Flygbussarna AB in the meeting.

(131) Furthermore, the Norwegian authorities submit that the Ministry did not have the authority to supervise or control 
the management of Vy, as regards the way in which they chose to finance the acquisition.
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(132) Based on the above, the Norwegian authorities argue that the Ministry was not aware of the decision by Vy to grant 
Vy Buss a shareholder loan, until Flygbussarna AB was acquired.

(133) Moreover, the Norwegian authorities argue that there is no indication that Vy’s management, when considering 
granting the loan, pursued any objectives other than commercial ones. According to the Norwegian authorities, this 
indicates that Vy’s management took the decision in full commercial autonomy without taking account of any requi
rements of the Ministry.

(134) The Norwegian authorities therefore submit that there are no indications that the Ministry was involved in the adop
tion of the decision to grant a loan from Vy to Vy Buss for the acquisition of Flygbussarna AB.

3.5.2.2 M E I P

(135) The Norwegian authorities submit that the loan granted by Vy to Vy Buss for the acquisition of Flybussarna AB, was 
granted on terms that would have been acceptable to a private investor in a similar situation. Therefore, the Norwe
gian authorities argue that the loan was granted according to the MEIP.

(136) The loan was granted by Vy to its wholly owned subsidiary Vy Buss. The Norwegian authorities argue that this situa
tion cannot be compared to a situation of an external lender.

(137) The Norwegian authorities submit that when a shareholder grants a loan to a wholly owned subsidiary, the sharehol
der contrary to a commercial bank retains full control over its assets. The shareholder can call a general meeting at 
any moment, and instruct the board, within the limits of company laws, to take any action necessary to preserve the 
value of the assets.

(138) Furthermore, a sole owner may also resolve any amendment it deems necessary to the by-laws of the subsidiary. The 
shareholder can liquidate or absorb the company at any moment within the limits set out in company laws.

(139) The Norwegian authorities explain that the loan was offered without any security, but that a collateral is uncommon 
and generally unnecessary in case of a loan to a wholly owned company.

(140) Moreover, the Norwegian authorities explain that the loan was compared with the lease agreement offered by Nor
dea to Vy Buss. The Norwegian authorities argue that the Nordea lease agreement should be considered as a financial 
agreement, since it is priced with a reference rate and mark-up with no additional services (such as maintenance, 
insurance etc.).

(141) The Norwegian authorities explain that the reference rate applied […]. The interest rates in the Nordea lease agree
ment are updated in accordance with […]. By comparison, the reference rate for the internal loan […].

(142) The Norwegian authorities explain that for the internal loan the mark-up will […]. Unlike the Nordea lease agree
ment, where […], see paragraphs (51)-(51).

(143) Therefore, the Norwegian authorities argue that the internal loan applied a generally higher reference rate and an 
equivalent or higher mark-up than the Nordea leasing agreement. The applied rates have been higher than for the 
rate set by Nordea. The Norwegian authorities argue that the higher reference rate reflects the increased risk to the 
lender of offering a fixed rate for a longer period with less frequent updates. Consequently, there is no indication 
that the internal loan was more beneficial to Vy Buss than equivalent financing agreements with external, commer
cial lenders.
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(144) The Norwegian authorities have stated that the loan was not assessed against ESA’s Guidelines of Reference and Dis
count Rates (44). However, if the shareholder loan was assessed as unsecured loan, the margin applied […], see para
graph (48)), is only marginally below the margin of 100 basis points applied in ESA’s Guidelines of Reference and 
Discount Rates for lenders holding a strong credit rating.

(145) According to the Norwegian authorities, the security involved when granting a loan to a subsidiary is at least compa
rable to a „normal” security according to ESA’s Guidelines of reference and discount rates, therefore the mark-up was 
acceptable when security is „normal” (75 basis points) to low (100 basis points).

(146) By comparison, the Nordea lease agreement was based […], i.e. on a generally lower reference rate and the same 
mark-up. Compared to the methodology in ESA’s Guidelines for reference and discount rates the Norwegian authori
ties argue that the shareholder loan was based on a higher reference rate than foreseen in the guidelines, and applied 
an appropriate mark-up given the level of security involved. According to the Norwegian authorities, this means that 
the terms of the loan must be considered market conform, not only on the basis of the direct benchmarking against 
a comparable market transaction (i.e. the Nordea lease agreement), but also on the basis of the methodology set out 
in ESA’s Guidelines for reference and discount rates.

(147) Moreover, the Norwegian authorities contend that there were no changes in the financial situation in Vy during the 
period between the leasing agreement from 26 April 2019 and 20 December 2019 when the shareholder loan was 
granted. Vy Buss’ financial situation was equally stable at the time. The Norwegian authorities explain that […] of 
Vy Buss’ activities stem from public bus transport contracts based on gross prices. Moreover, […] of the activities 
are engaged in the commercial bus transport market, which did not experience any fluctuations in 2019.

(148) The Norwegian authorities further submit that the decision to make the investment was taken at group level, based 
on a careful, third-party value assessment of Flybussarna AB.

(149) Finally, the Norwegian authorities confirm that the repayment of the loan has taken place according to schedule.

4 Presence of State aid

4.1 Introduction

(150) Article 61(1) of the EEA Agreement reads as follows: „Save as otherwise provided in this Agreement, any aid granted 
by EC Member States, EFTA States or through State resources in any form whatsoever which distorts or threatens to 
distort competition by favouring certain undertakings or the production of certain goods shall, in so far as it affects 
trade between Contracting Parties, be incompatible with the functioning of this Agreement.”

(151) The qualification of a measure as aid within the meaning of this provision requires the following cumulative condi
tions to be met: (i) the measure must be granted by the State or through State resources; (ii) it must confer an advan
tage on an undertaking; (iii) favour certain undertakings (selectivity); and (iv) threaten to distort competition and 
affect trade.

(152) ESA’s preliminary assessment is that the cumulative conditions are fulfilled in relation to both measures, see section 
4.2 and 4.3 below.
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(44) ESA’s Guidelines on Reference and Discount Rates adopted on 17 December 2008, outline the reference and discount rates that can be 
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4.2 Measure 1: Capital Injection

4.2.1 Presence of State resources

(153) The first condition of Article 61(1) of the EEA Agreement to be considered is whether the Capital Injection into Vy 
Buss was granted by the State or through State resources.

(154) The transfer of State resources may take many forms, such as direct grants, loans, guarantees, direct investment in the 
capital of companies and benefits in kind. Resources of public undertakings can also constitute State resources 
within the meaning of Article 61(1) of the EEA Agreement, because the State is capable of directing the use of these 
resources. Furthermore, transfers within a public group may constitute State aid if, for example, resources are trans
ferred from the parent company to its subsidiary (even if they constitute a single undertaking from an economic 
point of view) (45).

(155) Since Vy is fully owned by the Norwegian State, Vy’s resources are at the disposal of the State, and those resources 
fall within the concept of „State resources” within the meaning of Article 61(1) of the EEA Agreement. ESA therefore 
preliminarily finds that the Capital Injection involves the transfer of State resources.

(156) The mere fact that a measure is taken by a public undertaking is not per se sufficient to consider it imputable to the 
State. In such cases, it is necessary to determine whether the public authorities can be regarded as having been invol
ved, in one way or another, in adopting the measure. However, it does not need to be demonstrated that, in a particu
lar case, the public authorities specifically incited the public undertaking to take the measure in question (46).

(157) Since relations between the State and public undertakings are necessarily close, there is a real risk that State aid may 
be granted through the intermediary of those undertakings in a non-transparent manner and in breach of the rules 
on State aid laid down in the EEA Agreement. Moreover, precisely because of the privileged relations that exist bet
ween the State and public undertakings, it will, as a general rule, be very difficult for a third party to demonstrate in 
a particular case that measures taken by such an undertaking were in fact adopted on the instructions of the public 
authorities (47).

(158) The public authorities can still require a public undertaking to conduct an entrepreneurial operation that could 
possibly comply with the private investor criterion but would still be attributable to the State (48). Therefore, even if 
a measure, such as the Capital Injection or the loan agreement, would comply with the MEIP, it can still be conside
red imputable to the State.

(159) The imputability to the State of a measure taken by a public undertaking may be inferred from a set of indicators ari
sing from the circumstances of the case and the context in which the measure was taken: (49)

a) the fact that the body in question could not take the contested decision without taking account of the require
ments of the public authorities;

b) the presence of factors of an organic nature which link the public undertaking to the State;

c) the fact that the undertaking through which aid was granted had to take account of directives issued by govern
mental bodies;
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(45) EFTA Surveillance Authority Decision No 3/17/COL of 18 January 2017 amending, for the one hundred and second time, the proce
dural and substantive rules in the field of State aid by introducing new Guidelines on the notion of State aid as referred to in 
Article 61(1) of the Agreement on the European Economic Area [2017/2413], („NoA”), OJ L 342, 21.12.2017, p. 35–84 and EEA 
Supplement No. 82, 21.12.2017, p. 1, paragraph 49.

(46) NoA, paragraph 41.
(47) Ibid.
(48) Judgment of the Court of 23 November 2017, SACE and Sace BT v Commission, C-472/15 P, EU:T:2015:435, paragraph 29.
(49) NoA, paragraph 43. Judgment of the Court of 16 May 2002, French Republic v Commission of the European Communities („Stardust”), 

C-482/99, EU:C:2002:294, paragraphs 54-55.



d) the integration of the public undertaking into the structures of the public administration;

e) the nature of the public undertaking's activities and their exercise on the market in normal conditions of compe
tition with private operators;

f) the legal status of the undertaking (whether it is subject to public law or ordinary company law), although the 
mere fact that a public undertaking has been constituted in the form of a capital company under ordinary law 
cannot be regarded as sufficient reason to exclude imputability, having regard to the autonomy which that legal 
form confers on it;

g) the degree of supervision that the public authorities exercise over the management of the undertaking, and the 
degree of control which the State has over the public undertaking; and

h) any other indicator showing the involvement of the public authorities in adopting the measure in question or 
the unlikelihood of their not being involved, taking account of the scope of the measure, its content or the con
ditions it contains.

(160) Based on the above, ESA will need to assess, whether Vy was acting as an autonomous entity, free of any influence 
from the Ministry, or whether its actions are imputable to the Norwegian State, i.e. the Ministry (50).

(161) Any indication of the involvement by the public authorities in the adoption of a measure or the unlikelihood of 
them not being involved, is relevant for the assessment. Having regard also to the objective of the measure, its con
tent or the conditions which it contains, or, on the other hand, the absence of those authorities’ involvement in the 
adoption of that measure (51).

(162) In the following, ESA will analyse the existence of indicators, listed in paragraph (159), to assess whether the measure 
is imputable to the State.

4.2.1.1 T h e  r o l e  o f  p u b l i c  a u t h o r i t i e s  w h e n  t h e  d e c i s i o n  w a s  t a k e n

(163) The most direct way of demonstrating imputability would be in cases where direct instructions were given from the 
State to the public undertaking in relation to the measure in question or where the granting of the measure is gover
ned by law instructing the public undertaking to act. However, according to the Norwegian authorities, Vy is gover
ned by private law, and there are no specific provisions instructing Vy on how to carry out its operations. Therefore, 
other indirect indications of imputability need to be assessed.

(164) According to the Norwegian authorities, intra-group investments form part of Vy’s ordinary business activities. The
refore, they are a matter for the management to decide without the Ministry’s involvement.

(165) The Norwegian authorities have explained that the Capital Injection was not covered by Article 10 of Vy’s articles of 
association and was not described in the „Article 10 plan”. The purpose of the „Article 10 plan” is to inform the 
Ministry about investments that could significantly influence the group’s finances. These investments are external 
investments whereby the funds used in the specific transaction are invested outside the group, such as the acquisition 
of companies.

(166) ESA notes that according to Article 10 of Vy’s article of association, the Board is required to present a plan for the 
company and its subsidiaries each year, see paragraph (22). In particular, it follows from point iii) of Article 10 that 
the plan shall include Vy’s investments, significant investments and financing plans. Article 10 of Vy’s article of asso
ciation do not explicitly exclude intra-group transfers.
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(50) Stardust, paragraph 55; and Judgment of the General Court of 26 June 2008, SIC v Commission, T-442/03, EU:T:2008:228, paragraph 
98, and judgment of the General Court of 10 November 2011, Elliniki Nafpigokataskevastiki and Others v Commission, T-384/08, 
EU:T:2011:650, paragraph 54.

(51) Judgment in Commission v Italy and Others, C-425/19 P, EU:C:2021:154, paragraphs 60-61. 
Judgment of 23 November 2017, SACE and Sace BT v Commission, C-472/15 P, EU:C:2017:885, paragraph 34; and of 10 December 
2020, Comune di Milano v Commission, C-160/19 P, EU:C:2020:1012, paragraph 46.



(167) In ESA’s view, the Capital Injection amounting to NOK 1 000 million fulfils the criteria outlined in Article 10 of 
Vy’s articles of association. ESA notes that the Capital Injection can qualify as a significant investment and be part of 
Vy’s financial plans. ESA therefore considers this a potential indication of the need for the Ministry’s involvement. In 
this regard, ESA also has doubts whether any measure enacted in connection with the „Article 10 plan”, can be exe
cuted without taking account of the Ministry’s position.

(168) Moreover, an indicator of an organic nature can, for example, be when the members of the board of an undertaking 
also preform senior management duties in government ministries, as civil servants that enjoy the confidence of the 
State. This is due to the likelihood of maintaining informal contacts with agents of the ministry to which they belong 
and, to relay the influence of the decision-making process within the public entity (52).

(169) Furthermore, the circumstances surrounding the appointment of the members of the management bodies of a public 
undertaking are, in certain cases, capable of establishing that the undertaking has a limited margin of independence 
from the State which controls it, with the result that such an appointment constitutes a significant indicator of impu
tability to the State (53).

(170) In the case at hand, at the time of the capital increase, five of the Board members were elected by the Ministry and 
three were elected by Vy. According to the Norwegian authorities, none of the Board members were, at the time of 
the capital increase, civil servants. Nor did they have more voting power or a veto right than the employee represen
tatives. In ESA’s preliminary view, there is no indication, based on the information available to it, that the Board 
members did not act independently.

(171) However, as indicated by the complainants, many of the Board members are or have held similar positions in other 
State owned or controlled companies. This could suggest a certain degree of loyalty and dependency towards the 
State amongst the Board members. Although arguably to a lesser extent compared to the cases where board mem
bers are simultaneously performing other duties as civil servants.

(172) Based on the above, ESA cannot with certainty dismiss that there are no links of organic nature between Vy and the 
Ministry.

4.2.1.2 T h e  n a t u r e  o f  V y ’ s  o r  V y  B u s s ’  a c t i v i t i e s

(173) The nature of the activities of the public undertaking in question is a relevant indicator for assessing the imputability 
of the measure to the State. In this regard, the pursuit of public policy objectives and the exercise of activities falling 
within the competence of that State by the undertaking can be regarded as an indication of imputability to the State 
that controls it (54).

It follows from Article 3 of Vy’s articles of association that the company’s public mandate is to ensure efficient, 
accessible, safe and environmentally friendly transport of people and goods. The company can operate directly, 
through subsidiaries, or other companies. The company can operate in other Nordic countries to the extent that it 
contributes to strengthening the company's competitiveness on the Norwegian market and/or contributes to streng
thening the company's ability to solve the public mandate that justifies the State's ownership. As follows from para
graphs (55) and (56), the State’s ownership of Vy indicates that it is distinct from other State shareholdings. This dis
tinction arises from the explicit public mandate that justifies the State's ownership of Vy, a mandate that ESA cannot 
with certainty assume is present in other State-owned enterprises.
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(52) Judgment of the General Court of 13.09.2023, ITD and Danske Fragtmænd v Commission, T-525/20, EU:T:2023:542, paragraphs 60 
and 64.

(53) Ibid, paragraph 54.
(54) Ibid, paragraph 92.



(174) Vy’s activities and those of its subsidiaries, i.e. Vy Buss’, are commercial, excluding certain activities (namely, the 
public service obligation entrusted to Vy, see section 3.2. of the Opening Decision). According to the Norwegian 
authorities, there is no link between the commercial activities of Vy Buss and the public service activities of Vy.

(175) As explained in paragraphs (92) to (95), the CEO of Vy carried out the capital increase without prior notification to 
the Board. According to the Norwegian authorities, the Capital Injection was considered part of the daily operations 
of Vy, and the CEO was therefore authorised to approve it independently (see paragraph (26)). According to the 
instruction to the CEO, the CEO was authorised to approve intra-group agreements and transactions, as long as 
they were on commercial terms and in compliance with the Companies Act (55). This indicates that the decision was 
within Vy’s competence without necessitating the Ministry’s involvement.

(176) However, given Vy’s public mandate, it is expected that the Norwegian authorities would pay special attention to the 
decisions taken by the company. This scrutiny is particularly pertinent because decisions of significant financial 
impact, such as the Capital Injection, are typically approved by the General Meeting upon a proposal from the 
Board. In this case, the CEO approved the transaction singlehandedly. ESA notes that the unilateral decision by the 
CEO to approve the capital injection could raise concerns about adherence to the usual governance processes and 
oversight mechanisms.

(177) In addition to the fact that the Ministry had committed to follow closely the development in Vy and Vy Buss, see 
paragraphs (53) and (54).

(178) ESA takes into consideration that there was no link between Vy Buss’ activities and those of Vy falling within the 
scope of the public service obligations. However, ESA notes that Vy’s activities can be considered public in nature, 
as it is used by the State as a vehicle for ensuring the execution of its public service obligations.

(179) Furthermore, Vy’s corporate purpose is primarily to fulfil its public mandate to ensure efficient, accessible, safe, and 
environmentally friendly transport of people and goods in Norway. However, ESA does not have sufficient informa
tion to conclude whether the Capital Injection would have any impact, positive or negative, on the fulfilment of that 
service.

(180) In the light of the above, when a decision about the long-term investment and development of the company is taken, 
which could potentially impact the activities of Vy, ESA cannot exclude that the Ministry as the sole shareholder of 
the group was involved.

(181) Subsequently, ESA finds that the nature of the activities of Vy and Vy Buss may indicate that the public authorities 
could have been involved in adopting the measure.

4.2.1.3 T h e  d e g r e e  o f  s u p e r v i s i o n  f r o m  t h e  M i n i s t r y  ov e r  t h e  m a n a ge m e n t  o f  V y  B u s s  a n d  t h e  
l e ga l  s t a t u s  o f  t h e  u n d e r t a k i n g

(182) One of the factors in the assessment of whether a measure is imputable to the State is the degree of supervision exer
cised by the public authorities (56). The fact that a public undertaking is subject to private law cannot be considered as 
sufficient to exclude the possibility of an aid measure taken by such a company being imputable to the State (57). ESA 
must determine whether that evidence demonstrates, in the circumstances, that the public authorities were involved, 
in one way or another, in the adoption of the decision to inject capital (58).
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(55) See footnote 14.
(56) Judgment of 2 March 2021, Commission v Italy and Others, C-425/19 P, EU:C:2021:154, paragraph 62 and the case-law cited.
(57) Stardust, paragraph 57.
(58) Judgment of the General Court of 13 December 2018, T-167/13, Comune di Milano v European Commission, EU:T:2018:940, paragraph 

75.
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(183) The Norwegian authorities have explained that the powers of the Ministry are comparable to a private shareholder in 
a limited liability company. With the exception of the specific provisions in the Companies Act and Article 10 of the 
articles of association, which provide the Ministry with more control than an ordinary shareholder of a limited liabi
lity company. Moreover, any decisions of substantial social concern, principal importance, and amendments to the 
„Article 10 plan”, must be approved by the Ministry.

(184) From the information provided by the Norwegian authorities, it is not evident what is considered to be decisions of 
substantial social concern or principal importance. However, the Norwegian authorities argue that the Capital Injec
tion falls outside of these categorise, as it is an intra-group transfer that the CEO of Vy can decide on, without the 
approval of the Board (59). Moreover, the Norwegian authorities have confirmed that there are no examples of inter
nal transactions being considered as an „Article 10 matter”.

(185) The Norwegian authorities have explained that in addition to general meetings, there are regular contact meetings 
between the Ministry and Vy every four months. The Ministry also has ongoing contact with the Board and the 
administration of Vy. ESA also considers that there is evidence of phone calls, email exchanges, and meetings prior 
to the Capital Injection between the Ministry and Vy. Which indicates direct interactions with Vy in the days prior 
to the Capital Injection, illustrating an ongoing and active involvement in the Vy’s operations.

(186) ESA notes that the Norwegian authorities argue that internal capitalisation is not usually discussed in such meetings, 
however, ESA finds that it cannot be excluded that the Ministry could unofficially have been informed of matters 
such as the capital increase in a contact meeting. The Ministry could therefore in one way or another, have been 
involved in the adoption of the decision to inject capital.

(187) ESA also takes into account that the Ministry was committed to follow the development in Vy and Vy Buss closely, 
following the OAG‘s audit finding that the profitability of Vy Buss (then Nettbuss) was too poor, see paragraphs (58) 
and (59). ESA understands that the Ministry was also aware that the company was considering additional measures 
to strengthen the equity in Vy in the years leading up to the Capital Injection.

(188) In light of the above, ESA cannot exclude that the Ministry’s degree of supervision of the management of Vy directly 
or indirectly played a role in the decision to execute the Capital Injection. ESA considers that the ongoing contact 
between Vy and the Ministry could have provided the Ministry with the opportunity to influence Vy’s activities.

4.2.1.4 O t h e r  i n d i c a to r s

(189) ESA notes that Vy and its subsidiaries are not integrated in the public administration of Norway.

(190) Furthermore, ESA notes that Vy Buss’ business plan for the period of 2018-2022 did not forecast any major invest
ments in existing activities during the planned period, as trains and buses are rented/leased. However, as described 
above in paragraph (32) and paragraph (103), part of the rationale behind the Capital Injection was a need for invest
ments due to the transition to low-emission technology, and to be able to participate in upcoming public tenders. 
ESA invites the Norwegian authorities to further elaborate on the investments in the transition to low-emission tech
nology, whether the Capital Injection only foresaw leasing/renting of buses or also other type of investments.

4.2.1.5 C o n c l u s i o n

(191) Considering the above, it appears that the Norwegian authorities could have been in a position to exercise a degree 
of supervision over the management of Vy, which enabled them to influence the decision to carry out the Capital 
Injection. ESA therefore has doubts as to whether the Ministry was involved one way or another in the decision to 
carry out the Capital Injection.
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(192) Therefore, ESA cannot exclude that the measure is imputable to the Norwegian State. ESA invites the Norwegian 
authorities to provide further information in this regard.

4.2.2 Conferring an advantage on an undertaking

4.2.2.1 I n t r o d u c t i o n

(193) State aid within the meaning of Article 61(1) of the EEA Agreement does not cover a measure granted to an underta
king through State resources where it could have obtained the same advantage in circumstances which correspond 
to normal market conditions. The assessment of the conditions under which such an advantage was granted is 
made by applying the market economy operator principle („MEOP”) (60)..

(194) This principle has been developed with regard to different economic transactions. The „market economy investor 
principle” („MEIP”) has been developed to identify the presence of State aid in cases of public investment (in particu
lar, capital injections) (61). The MEIP is applied to determine whether a public body’s investment constitutes State aid 
by assessing whether a private investor of a comparable size, in similar circumstances, operating in normal condi
tions of a market economy could have been prompted to make the investment in question (62). Consequently, it is 
necessary to verify not whether a private investor would have acted in exact same way as the public investor, but 
whether, in similar circumstances, it would have contributed an amount equal to that contributed by the public 
investor (63).

(195) In the assessment, ESA must take into consideration whether the same measure would have been adopted in normal 
market conditions by a private investor in a situation as close as possible to that of the State. ESA must take into 
account only the benefits and obligations linked to the situation of the State as shareholder, excluding any linked to 
its situation as a public authority (64).

(196) The only relevant evidence when applying the private investor test is the information which was available and the 
developments which were foreseeable at the time when the decision was made (65) (66). A retrospective finding that 
the investment made by the State concerned was actually profitable, or subsequent justifications for the investment, 
cannot be considered in the MEIP assessment (67).

(197) Furthermore, for the purposes of applying the test, ESA must rely, to a large extent, on the objective and verifiable 
evidence produced by the EEA EFTA State for the purposes of establishing that the measure implemented falls to be 
ascribed to the State acting as shareholder and, therefore, that the test is applicable (68).

(198) Consequently, the absence of a prior evaluation, which a private investor would have taken at the time the invest
ment was made, although not decisive in itself, could constitute a relevant factor in the application and assessment 
of the MEIP (69).
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(60) Judgment of the Court if 6 March 2018, Commission v FIH Holding and FIH Erhvervsbank, C-579/16 P, EU:C:2018:159, paragraph 45 
and the case-law cited.

(61) The terms „market economy investor” and „market economy operator” can be used interchangeably; they are described in the NoA, 
paragraphs 73 to 82.

(62) NoA, paragraph 74. Judgment of the Court of 10 December 2020, Comune di Milano v Commission, Case C 160/19 P, EU:C:2020:1012, 
paragraph 106. Judgment of the Court of 5 June 2012, Commission v EDF, C-124/10 P, EU:C:2012:318, paragraph 89.

(63) Judgment of the Court of 5 June 2012, Commission v EDF, C-124/10 P, EU:C:2012:318, paragraph 95.
(64) Ibid, paragraph 79.
(65) Ibid, paragraph 105.
(66) Ibid, paragraphs 83–85 and 105; and Stardust, paragraphs 71–72.
(67) Judgment of the Court of 5 June 2012, Commission v EDF, C-124/10 P, EU:C:2012:318, paragraph 85.
(68) Judgment of the Court of 10 December 2020, Comune di Milano v Commission, C-160/19 P, EU:C:2020:1012, paragraph 112.
(69) Ibid, paragraph 113.



(199) Therefore, the assessment is whether a hypothetical private investor in the same position as Vy would have carried 
out the same transactions on similar terms. In order to examine whether or not Vy has adopted the conduct of a pru
dent investor operating in a market economy, it is necessary to consider the context of the period during which the 
Capital Injection was taken to assess the economic rationality of the Vy’s conduct (70).

4.2.2.2 T h e  b u r d e n  o f  p r o o f  fo r  e s t a b l i s h i n g  a n  a d v a n t a g e

(200) It is settled case-law that it is for ESA to prove the existence of State aid (71). In particular, ESA is required to conduct 
a diligent and impartial examination of the contested measures, so that it has at its disposal, when adopting the final 
decision establishing the existence of State aid, the most complete and reliable information possible for that pur
pos (72).

(201) Even where ESA is faced with an EFTA State which, in breach of its duty to cooperate, fails to provide the informa
tion requested, it must base its decisions on reasonably robust and coherent evidence which provides a reasonable 
basis for presuming that a company has received an advantage which constitutes State aid, and which is therefore 
capable of supporting the conclusions which it has reached. In doing so, ESA cannot simply proceed on the assump
tion that an advantage constituting State aid has accrued to an undertaking, because it does not have information to 
conclude otherwise, in the absence of other evidence to conclude positively that such an advantage is based on 
a negative presumption (73).

4.2.2.3 M E I P  a s s e s s m e n t

(202) The Norwegian authorities explain that no profitability analysis was carried out in relation to the Capital Injection. 
This was because the transaction was an intra-group capital transfer. Furthermore, since Vy Buss was not in financial 
difficulties at the time of the transfer, it was not considered as an „investment” before the capital was invested in 
assets or new activities. The Capital Injection as such merely meant that the capital in question was moved from one 
group account to another, with the same risk and return profile. Moreover, the Norwegian authorities have argued 
that the requirements concerning prior economic analysis vary depending on the case at hand.

(203) For the purposes of EEA State aid rules, transfers within a public group may also constitute State aid. Therefore, 
resources transferred from the parent company to its subsidiary, even if they constitute a single undertaking from 
an economic point of view, fall within the scope of EEA State aid rules (74).

(204) ESA further notes that deep knowledge of the sector and of the company itself, is not sufficient to justify the lack of 
prior examination. The State is still obliged to examine the expected future profitability of the investment in ques
tion, as would have been done by a private investor (75).

(205) As established above in section 4.2.2.1, the absence of a prior evaluation, which a private investor would have taken 
at the time the investment was made, could constitute a relevant factor in assessing whether the measure in question 
is market conform (76)..
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(206) ESA understands the Norwegian authorities’ argument, that the capital investment is not to be considered as an 
„investment”, to mean that the Capital Injection did not give Vy Buss an advantage before the investment materiali
sed.

(207) In ESA’s preliminary view, the Capital Injection provided Vy Buss with a financial security that was liable to give Vy 
Buss a stronger position on the market. Vy Buss operates in a very competitive market and the main players on the 
Norwegian market for passenger bus transport also operated on an international level at the time of the Capital 
Injection. Therefore, ESA preliminarily finds that the Capital Injection, even if not invested in assets or activities, 
could constitute an economic advantage to Vy Buss as it improves its competitive position as compared to its com
petitors on the market (77).

(208) ESA notes that, according to the Norwegian authorities, at the time when the Capital Injection took place on 9 April 
2018, the latest available financial report for Vy (NSB Group at that time) was from March 2017. The financial 
report from March 2017 did not take into account the Capital Injection, and therefore did not indicate the estimated 
returns. In ESA’s view, the lack of estimates of return for the investment, before the decision to carry out the Capital 
Injection was taken, indicates that Vy did not act in the same way a hypothetical private investor would have in 
a similar situation. Furthermore, the Norwegian authorities have not provided any information that any separate 
reports or assessments were carried out in relation to the Capital Injection.

(209) Moreover, Vy’s internal capitalisation memo describes why the Capital Injection was required, the reasons are outli
ned in paragraph (32) (78). However, ESA finds that it is unclear how the assumptions in the memo are substantiated.

(210) For example, ESA notes that part of the reason for the Capital Injection was to raise the company’s equity ratio to 
a minimum of 25 %, to avoid higher financing costs. Furthermore, the Norwegian authorities maintain that raising 
the equity was necessary both to ensure that the equity ratio was sufficient to participate in tenders and to ensure 
that the company had enough free equity to carry out necessary investments in conjunction with its business activi
ties. However, the Norwegian authorities have explained that Vy has an „internal bank”, allowing subsidiaries to 
avoid taking on external debt, with all debt instead contracted at the group level (see paragraph (38)). The Norwegian 
authorities have also argued that the Capital Injection from Vy to Vy Buss in 2018, was merely a transfer of liquidity 
from one account in the group account system to another (see paragraph (122)). Therefore, ESA invites the Norwe
gian authorities to explain the need for Vy to maintain a certain equity ratio (25 %), given that loans appear to be 
more appropriate instruments for providing liquidity, and subsidiaries can take up debt from the internal bank 
without resorting to external lenders.

(211) Additionally, the Norwegian authorities have indicated that a minimum equity ratio of 25 % is required for self-stan
ding companies. Given that Vy Buss is part of the Vy group, ESA invites the Norwegian authorities to clarify whether 
the same equity ratio requirements apply to Vy Buss, considering its integrated status within the group structure.

(212) Furthermore, the Norwegian authorities argue that the transaction is comparable to one a private investor would 
have done, as the capital was supposed to be used for future investments, which would be subject to profitability 
analyses. The Norwegian authorities also maintain that the capital injected would not be invested unless Vy Buss 
was awarded a contract, which gives Vy the possibility to recoup the Capital Injection in case of such investment 
not taking place (see paragraph (116)). However, ESA has doubts whether a private investor would provide equity 
to a subsidiary irrespective of that subsidiary’s actual investment needs. Absent a specific investment opportunity, 
the funds provided through the Capital Injection may remain in the „internal bank”, earning a return lower than the 
opportunity cost of those funds (i.e. the subsidiary’s cost of equity). In this regard, ESA invites the Norwegian autho
rities to provide their views.
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(213) As for the investment of the capital, ESA takes note of the fact that Vy has certain mechanisms to ensure that the 
funds are only invested in a way that deliver a market return (see paragraph (118) above). Mechanisms such as requi
rements to carry out profitability analyses before bidding for a contract or investing in new activities or assets.

(214) ESA finds that the safeguards in place to ensure that the investments of Vy Buss are financially sound mitigates the 
risk associated with the Capital Injection. It is not unlikely that a private shareholder with similar safeguards could 
assume the risks associated with the Capital Injection. However, ESA has doubts whether the mechanisms can suffi
ciently replace a profitability analysis to be made before the Capital Injection. ESA further has doubts whether the 
prospects of obtaining a profitability analysis after the investment is materialised demonstrates that the State acted 
as a prudent investor. ESA invites the Norwegian authorities to provide further information on this.

(215) The Norwegian authorities have acknowledged that no profitability analysis was carried out in relation to the Capital 
Injection. However, the Norwegian authorities argue that BDO, in its report from 2018, had set the same return rate 
as the internal minimum rate of return required on a project or investment (internal hurdle rate). As noted in para
graph (110) above, BDO had assessed the value of the companies in Vy in 2017 and 2018, which included an asses
sment of the value of Vy Buss, reasonable return on capital requirements, equity requirements in comparable compa
nies and the general economic outlook.

(216) ESA has doubts as to whether the BDO report of 2018 is sufficient evidence to find that Vy based its decision on 
a profitability forecast, which could show a profitability level above the cost of capital that would be required by 
a private investor. To this, ESA notes that the BDO report from 2018 was delivered after the Capital Injection took 
place.

(217) Therefore, the information was not available at the time the investment decision was taken. As already noted, the 
only relevant evidence is the information which was available, and the developments which were foreseeable, at the 
time when the decision was taken (79). Moreover, ESA understands that the BDO report sets hurdle rates in terms of 
return on equity and return on capital employed, i.e. minimum return rates that investments into Vy Buss need to 
achieve (see paragraph (111)). As such, the BDO report does not provide any profitability forecast demonstrating 
that the capital investment into Vy Buss would yield a return higher than those hurdle rates.

(218) In ESA’s view, the BDO report mentioned by the Norwegian authorities, merely describes Vy Buss’ activities and 
financial status, rather than providing any information on its future prospects and profitability benefitting from the 
Capital Injection. ESA therefore considers the calculation of Vy Buss’ future operational profits to be insufficiently 
substantiated by the Norwegian authorities.

(219) Furthermore, ESA notes that the Norwegian authorities submit that Vy Buss has not delivered a return according to 
expectations in the last years mainly due to measures related to combat the COVID-19 pandemic. Even, if the losses 
are mainly due to the pandemic, in ESA’s view a prudent market operator would have carried out a forward-looking 
economic analysis as Vy Buss operates in a competitive market. It cannot be assumed that past profits guarantee pro
fits in the future.

(220) Considering the above, ESA has doubts at this stage whether the Capital Injection to Vy Buss can be deemed market- 
conform. In particular, ESA has doubts whether a rational private investor would have made a similar investment on 
such conditions, without preforming any profitability analysis prior or a robustness check on the underlying 
assumptions to the Capital Injection.
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(221) Based on the above, ESA cannot with sufficient certainty conclude that at the time of the Capital Injection Vy had 
reasons to believe that it was a profitable decision. There is no evidence to indicate that the prospective return of 
the Capital Injection or the subsequent use of the capital was established or considered before the investment took 
place. It is not clear how the upcoming tenders or the potential risk of not being able to participate in the tenders 
were assessed before the decision to increase Vy Buss’ capital was taken.

4.2.3 Conclusion

(222) ESA has doubts as to whether the Capital Injection into Vy Buss was not influenced by the Norwegian authorities. 
Moreover, ESA has doubts that the measure meets the MEIP-test. ESA cannot therefore exclude at this stage that the 
Capital Injection conferred an economic advantage on Vy Buss.

(223) ESA’s preliminary view is therefore that the Capital Injection could involve State resources and be imputable to the 
State. Moreover, the Capital Injection could entail a selective advantage, as it is granted only to Vy Buss. Finally, 
since Vy Buss operates in both Norway and Sweden and other bus operators provide similar services in the market, 
it functions within a competitive environment. Consequently, the measure in question is likely to distort or threaten 
to distort competition and affect trade within the EEA, within the meaning of Article 61(1) of the EEA Agreement.

(224) In order to assess the measure against the MEIP, ESA would require the Norwegian authorities to provide all relevant 
information enabling ESA to apply the test. ESA must have regard to all information liable to have a significant 
influence on the decision-making process. ESA therefore invites the Norwegian authorities to submit further infor
mation to establish that the measure is compliant with the MEIP and that it is not imputable to the State.

4.3 Measure 2: Loan Agreement

4.3.1 Presence of State resources and imputability to the State

(225) For the reasons set out in paragraphs (154) and (155), ESA finds that Vy’s financial support to Vy Buss implies the 
use of State resources (80).

(226) However, it must be examined whether the loan for the acquisition of Flybussarna AB can be regarded as the result of 
conduct imputable to the State.

(227) ESA refers to paragraph (159) for the relevant indicators for the assessment of imputability of a measure undertaken 
by a public undertaking. In particular, (i) the fact that the body in question could not take the contested decision 
without taking account of the requirements of the public authorities; (ii) the organic nature which link the public 
undertaking to the State; (iii) the degree of supervision that the public authorities exercise over the management of 
the undertaking; and (iv) the degree of control which the State has over the public undertaking.

(228) The acquisition of Flygbussarna AB was financed by a loan that Vy extended to Vy Buss. According to the Norwegian 
authorities, the Ministry was informed of the decision to acquire Flygbussarna AB prior to the Board submitting the 
bid. The decision to acquire Flygbussarna AB was considered as a „significant amendment” to the „Article 10 plan” 
and was therefore brought before the Ministry, in accordance with Article 10.

(229) ESA notes that the acquisition of Flygbussarna AB was considered as an investment that significantly influenced the 
group’s finances as the funds used in the transaction were invested outside the group. In addition, the acquisition was 
assumed to have a significant impact on the group’s business, inter alia, because it involved entering a new market, 
namely the commercial airport bus market in Sweden. Therefore, the Ministry’s approval of the investment was 
necessary.
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(230) The Norwegian authorities argue that the Ministry’s formal approval concerned only the acquisition of Flybussaran 
AB, and not the way it was to be financed.

(231) However, given ESA’s preliminary understanding of the Ministry’s role and control of Vy as its sole shareholder, it 
has doubts that the Ministry’s approval was given only in respect of the acquisition of the company without any rela
tion to the subsequent financing by Vy. According to Vy’s own internal guidelines, its subsidiaries do not take up any 
external debt (see paragraphs (38) and (39)). Furthermore, it can be expected that the Ministry, based on Vy Buss’ 
financial statements, could have been aware that Vy Buss needed additional financing to carry out the acquisition. 
ESA therefore has doubts that the Ministry’s approval exclusively concerned the decision to acquire Flybussarna AB.

(232) Based on the above, ESA has doubts that Vy could have granted the loan for the acquisition of Flygbussarna AB 
without the Ministry’s approval. ESA further finds that the structural and organisational links, and the degree of 
supervision exercised by the Ministry, indicates that the measure is imputable to the State.

(233) In light of the above, ESA cannot with sufficient certainty conclude that the loan for the acquisition of Flybussarna 
AB is not a result of conduct imputable to the State.

4.3.2 MEOP

4.3.2.1 I n t r o d u c t i o n

(234) The assessment of whether an economic advantage unduly favours a public undertaking depends on whether the 
State acted as a shareholder or as a public authority. The State must establish unequivocally that it acted as an inves
tor seeking a return and support this assertion with objective and verifiable elements (81).

(235) The evidence provided by the State must be contemporary to the decision to grant the measure and show that the 
decision was grounded on economic evaluations similar to those which a market operator would have carried out 
with a view to determining the profitability of the investment (see section 4.2.2.1 on the MEOP).

(236) In the present case, the assessment is therefore whether a shareholder of a privately owned group would have provi
ded a loan to its subsidiary under the same conditions and amount and for the same purpose. The Norwegian autho
rities hold that the loan was granted to Vy Buss for the purpose of acquiring Flybussarna AB and this acquisition was 
based on an external value assessment conducted by PwC.

(237) ESA notes that the PwC value assessment has not been submitted to ESA. ESA therefore invites the Norwegian 
authorities to submit this information and to elaborate on how the loan corresponds to the value assessment. 
Moreover, ESA invites the Norwegian authorities to explain whether the decision to grant the loan was based on 
any business plan taking into account the prospects for economic development.

(238) The Norwegian authorities submit that the purchase price for Flybussarna AB was SEK 1 200 million, but the loan 
amount was SEK 1 230 million. Moreover, that the share purchase agreement was signed on 20 December 2019.

(239) The complainants, on the other hand, argue that Vy Buss acquired Flygbussarna AB on 1 March 2020. Further that 
the loan amount was NOK 93.5 million higher than the agreed price for Flygbussarna AB.
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(240) The purchase price or the calculation of the loan amount is not further explained by the Norwegian authorities. Fur
thermore, ESA cannot see that the Norwegian authorities have addressed the complainants’ comments concerning 
granting a loan amount exceeding the purchase price.

(241) Moreover, it is not clear whether the loan was given for the specific purpose of acquiring Flybussarna AB, or if it was 
a loan with no specific intended use. ESA supposes that the loan and the acquisition price would be the same if the 
former is linked to the acquisition unless there is a justification for any amount exceeding the acquisition price.

(242) ESA therefore invites the Norwegian authorities to provide further explanations and information concerning the 
above. In particular, the calculation of the loan amount in relation to the purchase price, the purpose of the loan, 
how Flybussarna AB was acquired and by which subsidiary.

(243) The loan was granted through Vy’s group account. The Norwegian authorities have not provided sufficient informa
tion on the conditions applied for each company in the group nor any information on which systems are in place to 
avoid abuse of the group account. Furthermore, it is not clear whether there is an upper limit on withdrawal and 
how the applicable interest rates are set.

(244) The Norwegian authorities argue that there are liberal rules on loans between group companies in the Companies 
Act. ESA notes that loans granted in accordance with the Companies Act must also respect the relevant State aid 
rules.

(245) ESA further notes that the accounting treatment and the subordination of the loan is unclear, and therefore invites 
the Norwegian authorities to provide more information on the nature and terms of the loan.

4.3.2.2 L o a n  a g r e e m e n t  a n d  N o r d e a  L e a s e  a g r e e m e n t

(246) The Norwegian authorities argue that the shareholder loan is comparable to the Nordea leasing agreement. There
fore, the loan agreement was benchmarked against the Nordea leasing agreement.

(247) ESA has doubts as to whether a leasing agreement is comparable with a shareholder loan agreement for the follo
wing reasons.

(248) First, ESA notes that the circumstances concerning the loan agreement and the leasing agreements do not appear to 
be fully comparable. The Nordea leasing agreement is an agreement for leasing busses where the terms of the agree
ment are set accordingly. ESA assumes that the leasing agreement also depends on Vy Buss’ public transport con
tracts.

(249) The loan agreement on the other hand is a shareholder loan agreement, where the conditions of the agreement and 
the considerations made when granting it reflect the fact that Vy is the sole shareholder of Vy Buss. ESA notes that 
the Norwegian authorities argue that contrary to a commercial bank a shareholder will retain full control over its 
assets and is able to take any action necessary to preserve the value of the assets (see paragraphs (137) and (138)). 
As such, the loan could be regarded as an equity investment, presumably with lower seniority and higher risk than 
the Nordea lease agreement. Although, the risk could be mitigated by the fact the Vy is the sole shareholder of Vy 
Buss.

(250) Secondly, the interest rate in the loan agreement is different to the interest rate in the leasing agreement. The Nordea 
lease agreement has an interest rate set to […], whilst the loan agreement is set to […]. The Norwegian authorities 
have explained that the risk to the lender associated with offering a specific interest rate […] for an extended period 
is higher than the risk associated with shorter maturities. In ESA’s view, the difference in interest rates also indicates 
that a shareholder loan agreement is not comparable to a lease agreement offered by a commercial bank.
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(251) Thirdly, the duration of the agreements is different. The lease agreement is set to […], and the loan agreement is […].

(252) Finally, no collateral is agreed on for the loan agreement, whilst Nordea has collateral in the buses leased to Vy Buss. 
The Norwegian authorities further argue that a collateral is uncommon and generally unnecessary in case of a loan 
to a wholly owned company. ESA consider that this further illustrate the different circumstances in which the loan 
was granted.

(253) Considering the lack of analysis done before the loan was granted, ESA is doubtful as to whether a prudent market 
operator would have granted the loan under the same terms and amount. Further, ESA cannot with the available 
information conclude on what information the acquisition was based and which considerations were made ahead of 
the loan agreement.

(254) Based on the above, ESA finds that the Norwegian authorities have not provided sufficient evidence to substantiate 
that Vy Buss could have obtained financing on similar terms from a private shareholder in a similar situation.

4.3.2.3 E S A’ s  G u i d e l i n e s  o f  r e f e r e n c e  a n d  d i s c o u n t  r a te s

(255) ESA notes that the Norwegian authorities have argued that the loan, even if not assessed in accordance with the rates 
prescribed in ESA’s Guidelines of reference and discount rates, is in accordance with the Guidelines.

(256) However, ESA notes that the Norwegian authorities have not substantiated Vy Buss’ credit rating at the time the loan 
was granted. The Norwegian authorities have also not explained sufficiently how the lack of security, when granting 
a loan to a wholly owned subsidiary, is considered to be comparable to a „normal” security. ESA therefore invites the 
Norwegian authorities to comment on this and to substantiate the assumptions made in the assessment of the loan 
being granted in accordance with the ESA’s Guidelines of reference and discount rates.

(257) In view of the above, ESA considers that a prudent market operator would have diligently verified the prospects for 
the investment and development of Vy Buss, including its ability to generate the necessary cash-flow to service and 
repay the loan.

4.3.2.4 C o n c l u s i o n

(258) ESA has doubts that Vy could have granted the loan to Vy Buss without prior approval of the investment by the 
Ministry and can therefore not exclude that the measure is imputable to the Norwegian authorities. Moreover, ESA 
has doubts that the measure is MEOP compliant. Therefore, ESA cannot at this stage exclude that the loan agreement 
conferred an economic advantage on Vy Buss.

(259) ESA’s preliminary view is therefore that the loan agreement could involve State resources and be imputable to the 
State. Moreover, it could entail a selective advantage, as it is granted only to Vy Buss. Finally, as Vy Buss operates in 
a competitive market, the measure distorts or threaten to distort competition and affect trade in the EEA, within the 
meaning of Article 61(1) of the EEA Agreement.

(260) ESA invites the Norwegian authorities to provide further information and clarification in relation to the missing 
information outlined above.

5 Lawfulness of the aid

(261) Pursuant to Article 1(3) of Part I of Protocol 3 to the Agreement between the EFTA States on the Establishment of 
a Surveillance Authority and a Court of Justice („Protocol 3”): „The EFTA Surveillance Authority shall be informed, 
in sufficient time to enable it to submit its comments, of any plans to grant or alter aid. … The State concerned shall 
not put its proposed measures into effect until the procedure has resulted in a final decision.”
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(262) If the two measures assessed above were found to constitute State aid, they would be considered as unlawful aid, 
since Norway has not notified them to ESA before their implementation.

6 Compatibility of the potential aid

6.1 Introduction

(263) ESA has, at this stage, come to the preliminary conclusion that the measures granted by Vy in favour of Vy Buss 
could constitute State aid within the meaning of Article 61(1) of the EEA Agreement.

(264) The Norwegian authorities have not invoked any grounds on which the measures, if found to constitute State aid, 
would be considered compatible with the EEA Agreement. The Norwegian authorities are invited to comment on 
this.

(265) Based on the information currently available, ESA sees no grounds to declare the measures, if found to constitute 
State aid, compatible with Article 61(2) or (3) or Article 59(2) of the EEA Agreement.

7 Conclusion

(266) As set out above, ESA has doubts as to whether the measures constitute State aid within the meaning of Article 61(1) 
of the EEA Agreement.

(267) The Norwegian authorities have not advanced any arguments to the effect that the measures in question are compa
tible with the functioning of the EEA Agreement. ESA therefore invites the Norwegian authorities to provide their 
comments in this regard.

(268) Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, ESA hereby opens the formal investigation 
procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open a formal investigation procedure 
is without prejudice to the final decision of ESA, which may conclude that the measures do not constitute State aid or 
are compatible with the functioning of the EEA Agreement.

(269) ESA, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites the Norwegian authorities to 
submit, by 14 August 2024 their comments and to provide all documents, information and data needed for the 
assessment of the measures, in light of the State aid rules.

(270) The Norwegian authorities are requested to immediately forward a copy of this decision to the potential aid reci
pient.

(271) If this letter contains confidential information which should not be disclosed to third parties, please inform ESA by 
31 July, identifying the confidential elements and the reasons why the information is considered to be confidential. 
In doing so, please consult ESA’s Guidelines on Professional Secrecy in State Aid Decisions (82). If ESA does not 
receive a reasoned request by that deadline, you will be deemed to agree to the disclosure to third parties and to the 
publication of the full text of the letter on ESA’s Internet: http://www.eftasurv.int/state-aid/state-aid-register/.
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(272) Finally, ESA will inform interested parties by publishing a meaningful summary in the Official Journal of the European 
Union and the EEA Supplement thereto. All interested parties will be invited to submit their comments within one 
month of the date of such publication. The comments will be communicated to the Norwegian authorities.

For the EFTA Surveillance Authority, 

For Arne RØKSUND
President

Responsible College Member

Stefan BARRIGA
College Member

Árni Páll ÁRNASON
College Member

Melpo-Menie JOSÉPHIDÈS
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Legal and Executive Affairs
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