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Pomoc państwa SA.106107 (2024/N) – Przedłużenie okresu eksploatacji dwóch reaktorów 
jądrowych (Doel 4 i Tihange 3) 

Zaproszenie do zgłaszania uwag zgodnie z art. 108 ust. 2 Traktatu o funkcjonowaniu Unii 
Europejskiej 

(Tekst mający znaczenie dla EOG) 

(C/2024/4921)

Pismem z dnia 22 lipca 2024 r., zamieszczonym w autentycznej wersji językowej na stronach następujących po niniejszym 
streszczeniu, Komisja powiadomiła Belgię o swojej decyzji o wszczęciu postępowania określonego w art. 108 ust. 2 Trak
tatu o funkcjonowaniu Unii Europejskiej dotyczącego wyżej wspomnianego środka pomocy.

Zainteresowane strony mogą zgłaszać uwagi na temat pomocy w terminie jednego miesiąca od daty publikacji niniejszego 
streszczenia i następującego po nim pisma. Uwagi należy kierować na następujący adres lub numer faksu:

European Commission,
Directorate-General Competition
State Aid Greffe
1049 Bruxelles/Brussel
BELGIQUE/BELGIË
Stateaidgreffe@ec.europa.eu

Otrzymane uwagi zostaną przekazane Belgii. Zainteresowane strony zgłaszające uwagi mogą wystąpić z odpowiednio uza
sadnionym pisemnym wnioskiem o objęcie klauzulą poufności ich tożsamości lub fragmentów zgłaszanych uwag.

TEKST STRESZCZENIA 

Procedura

Belgia nawiązała kontakty przed zgłoszeniem w styczniu 2023 r. Zorganizowano kilka spotkań z władzami belgijskimi 
i doszło do wymiany szeregu dokumentów, a państwo belgijskie poczyniło postępy w negocjacjach ze stronami. Ostatecz
nie Belgia zgłosiła środek 21 czerwca 2024 r.

Opis pomocy

W kontekście kryzysu energetycznego z 2022 r. i wojny w Ukrainie rząd Belgii, w celu redukcji zależności kraju od paliw 
kopalnych i zapewnienia bezpieczeństwa dostaw, postanowił przedłużyć okres eksploatacji dwóch reaktorów jądrowych 
(Doel 4 i Tihange 3) o dziesięć lat. Dwa reaktory jądrowe, których właścicielem większościowym i jedynym operatorem 
jest Electrabel, spółka zależna grupy Engie, miały zostać zamknięte w 2025 r. zgodnie z ustawą z 2003 r. w sprawie stop
niowego wycofywania się z energetyki jądrowej w Belgii. Drugim (mniejszościowym) właścicielem obu elektrowni jądro
wych jest Luminus, spółka zależna grupy EDF.

Wydłużenie okresu eksploatacji dwóch reaktorów jądrowych zwiększa profil ryzyka grupy Engie i powoduje konieczność 
zmiany jej strategii biznesowej. W związku z tym rząd belgijski, Engie i Electrabel postanowili ustanowić partnerstwo 
w zakresie zarządzania przedłużoną działalnością w sektorze jądrowym w Belgii. 13 grudnia 2023 r. rząd belgijski, Engie 
i Electrabel podpisały serię umów, obejmujących wszystkie aspekty partnerstwa, z myślą o ponownym uruchomieniu reak
torów do 1 listopada 2025 r. w następstwie prac niezbędnych do przedłużenia ich okresu eksploatacji.

Dziennik Urzędowy 
Unii Europejskiej 
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Umowa, która podlega klauzuli zawieszającej zgodnie z zasadami pomocy państwa, obejmuje kilka interwencji, które 
można pogrupować w trzy główne elementy:

Element 1

Uzgodnienia finansowe i strukturalne, w tym:

— Prefinansowanie kosztów i wydatków firmy Electrabel na działania rozwojowe do czasu wejścia w życie wszystkich 
niezbędnych zmian legislacyjnych w celu ewentualnego podziału kosztów z zastosowaniem zasady 50/50.

— Utworzenie spółki joint venture (zwanej dalej „JV”), BE-NUC, należącej po połowie do państwa belgijskiego i spółki 
Electrabel, z równym udziałem (poprzez podwyższenie kapitału) i uprawnieniami do podejmowania decyzji. Zarówno 
państwo belgijskie, jak i Electrabel zapewnią spółce JV finansowanie. BE-NUC nie stanie się operatorem elektrowni jąd
rowych: Electrabel jest i pozostanie jedynym operatorem obu reaktorów jądrowych na podstawie umowy o eksploatacji 
i konserwacji, przy czym BE-NUC będzie miało prawo do kontroli kosztów operacyjnych. Electrabel udzieli również 
BE-NUC pożyczki udziałowca („pożyczka spółki Electrabel”), podobnie jak rząd belgijski („pożyczka rządu Belgii”) na 
warunkach równorzędnych w celu sfinansowania wszelkich wydatków przewidzianych w umowie udziałowców.

— Różne mechanizmy wsparcia finansowego, w tym instrument finansowania kapitału obrotowego i pożyczki na pokry
cie kosztów zamknięcia (SDC Loan), minimalne koszty operacyjne i wypłaty kapitału oraz dwukierunkowy kontrakt 
różnicowy w celu zapewnienia, aby spółka JV i Luminus (jako współwłaściciele reaktorów i wyprodukowanej energii 
elektrycznej) otrzymywali wystarczający dochód z produkcji energii elektrycznej, tak aby mogli inwestować w reaktory 
i eksploatować je, osiągając odpowiedni zwrot finansowy (docelowa stopa zwrotu w wysokości 7 %), przy jednoczes
nym zmniejszaniu ryzyka rynkowego i operacyjnego oraz przekazywaniu państwu belgijskiemu wszelkich dochodów, 
które nie są niezbędne do osiągnięcia tego celu.

— Zawarcie umowy na świadczenie usług w zakresie zarządzania energią ze stroną trzecią lub podmiotem z grupy Engie, 
które będą występować jako przedstawiciel BE-NUC w celu sprzedaży energii elektrycznej na rynku hurtowym.

Element 2

Przeniesienie zobowiązań dotyczących odpadów promieniotwórczych, wypalonego paliwa jądrowego i likwida
cji obiektów jądrowych

— Ograniczenie odpowiedzialności producentów odpadów promieniotwórczych powstałych w wyniku wytwarzania 
energii elektrycznej z energii jądrowej w celu zmniejszenia niepewności co do kosztów odpadów jądrowych i wypalo
nego paliwa jądrowego w przyszłości, poprzez zapłatę przez operatora elektrowni jądrowych kwoty ryczałtowej 
w wysokości 15 mld EUR.

— Przeniesienie zwiększonych zobowiązań z tytułu likwidacji wszystkich belgijskich reaktorów jądrowych na państwo 
belgijskie, o ile wynikają one z przedłużenia okresu eksploatacji i mogą zostać wykazane przez Electrabel.

Element 3

Ochrona prawna

— Przepisy dotyczące ochrony prawnej, które określają podział ryzyka w przypadku przyszłych zmian legislacyjnych, 
w szczególności dotyczących operatorów elektrowni jądrowych w Belgii lub działalności spółki Electrabel w sektorze 
jądrowym i mających negatywny wpływ na istotne warunki transakcji.

Ostatecznymi beneficjentami środków są grupa Engie, w tym jej spółka zależna Electrabel, oraz grupa EDF, w tym jej spółki 
zależne Luminus i EDF Belgium.

W umowie przedstawiono zestaw aktów prawnych realizujących transakcję między grupą Engie a państwem belgijskim, 
w tym:

— zmianę ustawy z 2003 r. w sprawie stopniowego wycofywania się z energetyki jądrowej,

— ustawę gwarantującą bezpieczeństwo dostaw w sektorze energetycznym i reformującą sektor energii jądrowej („ustawa 
Phoenix”),
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— ustawę o utworzeniu, organizacji i funkcjonowaniu podmiotu administracyjnego z niezależną księgowością i różnymi 
przepisami dotyczącymi wymiany informacji („ustawa o BE-WATT”), oraz

— ustawę o utworzeniu, organizacji i funkcjonowaniu instytucji publicznej, której celem jest przejęcie odpowiedzialności 
finansowej za niektóre zobowiązania wynikające z działań w dziedzinie jądrowej („ustawa o Hederze”).

Koszty środków będą finansowane z budżetu państwa, w tym dzięki potencjalnym zwrotom z dwukierunkowego kon
traktu różnicowego.

Ocena

Istnienie pomocy

Komisja uważa, że wszystkie elementy zgłoszonego środka zawarte w umowach między państwem belgijskim, spółką Elec
trabel i grupą Engie stanowią część jednej interwencji, ponieważ wszystkie są związane z tym samym przypadkiem, tj. 
przedłużeniem okresu eksploatacji dwóch reaktorów jądrowych. Grupa Engie uzależniła również swoją zgodę na przedłu
żenie okresu eksploatacji od przyjęcia porozumienia w sprawie przeniesienia zobowiązań dotyczących odpadów promie
niotwórczych, wypalonego paliwa jądrowego i zobowiązań z tytułu likwidacji obiektów jądrowych oraz ochrony prawnej, 
a zatem środki te stanowią nieodłączną część finalizacji ogólnego porozumienia. Jako że dwukierunkowy kontrakt różni
cowy ustanawia stabilny strumień dochodów dla produkcji energii elektrycznej z energii jądrowej, chroniąc w ten sposób 
właścicieli elektrowni przed ryzykiem rynkowym, a różne wspomniane powyżej mechanizmy wsparcia finansowego chro
nią właścicieli elektrowni przed częścią ryzyka operacyjnego, selektywną korzyść zyskują przedsiębiorstwa Electrabel 
i Luminus, jako współwłaściciele reaktorów jądrowych, za pomocą zasobów państwowych, które stanowią pomoc 
państwa.

Efekt zachęty pomocy

Przed podjęciem przez Belgię decyzji o przedłużeniu okresu eksploatacji dwóch reaktorów jądrowych w 2022 r. grupa 
Engie ogłosiła już swoje plany wycofania się z belgijskiego sektora jądrowego po 2025 r. i początkowo wahała się, czy 
wyrazić zgodę na przedłużenie okresu eksploatacji, twierdząc, że energia jądrowa stała się zbyt kosztowna i zbyt ryzy
kowna. W związku z tym konieczne było przyjęcie wszystkich elementów zgłoszonego środka, aby grupa Engie zgodziła 
się kontynuować działanie tych dwóch jednostek długoterminowej eksploatacji. Na obecnym etapie Komisja uważa zatem 
za prawdopodobne, że zgłoszone środki mają efekt zachęty dla przedsiębiorstw Engie i Electrabel.

Zgodność z odpowiednimi przepisami prawa UE

Środek zgłoszono Komisji na podstawie Traktatu o funkcjonowaniu Unii Europejskiej i Traktatu ustanawiającego Europej
ską Wspólnotę Energii Atomowej, a poprzedzono go oceną oddziaływania na środowisko. Koszty związane z umową 
pokrywane są w razie potrzeby z budżetu państwa, a korzyści płynące z projektu trafiają z powrotem do budżetu państwa, 
tak aby nie istniało powiązanie między zasobami a środkiem, i zapewniona była zgodność z art. 30 i 110 TFUE. Komisja 
ma jednak wątpliwości, czy mechanizmy kontraktów na transakcje różnicowe są zgodne z zasadami projektowania kon
traktów różnicowych określonymi w art. 19d ust. 2 rozporządzenia (UE) 2024/1747. W związku z tym na obecnym etapie 
Komisja nie może stwierdzić, że proponowane środki są zgodne z odpowiednimi przepisami prawa UE.

Konieczność pomocy

Zgodnie z przepisami Europejskiej Wspólnoty Energii Atomowej przeniesienie odpowiedzialności za gospodarowanie 
odpadami promieniotwórczymi służy zapewnieniu finansowania gospodarowania wypalonym paliwem jądrowym i odpa
dami promieniotwórczymi, co jest warunkiem wstępnym odpowiedzialnego i bezpiecznego gospodarowania tymi materia
łami, a zatem jest potrzebne. To samo dotyczy umowy o ochronie prawnej, która jest potrzebna w przypadku energii jądro
wej do radzenia sobie z zagrożeniami regulacyjnymi i politycznymi.

W odniesieniu do środków wsparcia finansowego Komisja uznaje, że istnieje potrzeba, aby operator elektrowni jądrowych 
i właściciele reaktorów jądrowych mieli stabilne źródło dochodów, które można zapewnić w ramach dwukierunkowego 
kontraktu różnicowego, mając na uwadze niepewność związaną z przyszłą ceną rynkową energii elektrycznej. Komisja 
obecnie nie jest jednak w stanie stwierdzić, czy wszystkie dodatkowe środki oprócz dwukierunkowego kontraktu różnico
wego są konieczne, w szczególności utworzenie spółki joint venture z udziałami rządu belgijskiego, minimalne koszty ope
racyjne i wypłaty kapitału oraz pożyczki na pokrycie kosztów zamknięcia. W związku z tym na obecnym etapie Komisja 
ma wątpliwości co do konieczności przyznania pomocy.
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Adekwatność pomocy

Biorąc pod uwagę istnienie niedoskonałości rynku związanych z niepewnymi kosztami gospodarowania odpadami i likwi
dacji obiektów jądrowych, a także z ryzykiem politycznym i regulacyjnym, Komisja uznaje, że porozumienie w sprawie 
przeniesienia zobowiązań dotyczących odpadów promieniotwórczych i wypalonego paliwa jądrowego oraz ochrony praw
nej jest odpowiednie do zaradzenia tym niedoskonałościom rynku.

Komisja ma jednak wątpliwości co do projektu kontraktów różnicowych zaproponowanego przez Belgię, ponieważ bra
kuje w nim odpowiednich zachęt do reagowania na warunki rynkowe i planowania konserwacji w najefektywniejszy spo
sób. W tym względzie Komisja zastanawia się również, czy cena na rynku dnia następnego stosowana jako rynkowa cena 
referencyjna w projekcie kontraktów różnicowych jest najwłaściwszą opcją dla zapewnienia odpowiednich zachęt w zakre
sie dysponowania jednostkami produkcyjnymi. Ponadto pakiet środków dotyczących wynagrodzeń może zwolnić benefi
cjentów ze zbyt dużego udziału w ryzyku rynkowym i operacyjnym. Z tych powodów Komisja ma wątpliwości co do adek
watności pomocy.

Proporcjonalność pomocy

Komisja ma wątpliwości co do proporcjonalności kilku środków finansowych dotyczących wynagrodzeń (w tym pożyczek 
na pokrycie kosztów zamknięcia oraz minimalnych kosztów operacyjnych i wypłaty kapitału). Środki te są połączone 
z kontraktem na transakcje różnicowe i mają z założenia osiągnąć docelową stopę zwrotu w wysokości 7 %, którą można 
ocenić jedynie przez odniesienie do samych środków i zmniejszenia ryzyka, do którego one prowadzą. W związku z tym 
proporcjonalność tej docelowej stopy zwrotu nie może być oceniana in abstracto i może wynikać jedynie z oceny adekwat
ności środków.

Ponadto Komisja ma wątpliwości co do ustalenia kwoty płatności ryczałtowej w wysokości 15 mld EUR z tytułu przeniesie
nia zobowiązań dotyczących odpadów promieniotwórczych i wypalonego paliwa jądrowego, a także kwoty (potencjal
nego) przeniesienia zobowiązań z tytułu likwidacji obiektów jądrowych wynikających z projektu długoterminowej eksploa
tacji. W związku z tym Komisja ma wątpliwości co do proporcjonalności pomocy.

Wpływ na rynek

Komisja uważa, że pod pewnymi względami środki te mogą prowadzić do nieuzasadnionych zakłóceń na rynku. W szcze
gólności projekt kontraktów różnicowych może nie stanowić dla operatora elektrowni jądrowych właściwej zachęty do rea
gowania zgodnie z sygnałami rynkowymi, podczas gdy cena na rynku dnia następnego może nie być najwłaściwszą ryn
kową ceną referencyjną. Ponadto potrzebne są dalsze gwarancje dotyczące statusu i niezależności przedstawiciela 
sprzedającego na rynku wyprodukowaną w elektrowni energię w ramach umowy na świadczenie usług w zakresie zarzą
dzania energią.

Podsumowanie

Komisja ma wątpliwości co do zgodności przedmiotowej pomocy z rynkiem wewnętrznym i w związku z tym podjęła 
decyzję o wszczęciu formalnego postępowania wyjaśniającego.

Zgodnie z art. 16 rozporządzenia Rady (UE) 2015/1589 (1) wszelka niezgodna z prawem pomoc może podlegać odzyska
niu od beneficjenta.
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(1) Rozporządzenie Rady (UE) 2015/1589 z dnia 13 lipca 2015 r. ustanawiające szczegółowe zasady stosowania art. 108 Traktatu o funk
cjonowaniu Unii Europejskiej (Dz.U. L 248 z 24.9.2015, str. 9, ELI: http://data.europa.eu/eli/reg/2015/1589/oj).
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PISMO 

The Commission wishes to inform Belgium that, having examined the information supplied by your authorities on the 
measure referred to above, it has decided to initiate the procedure laid down in Article 108(2) of the Treaty on the Functio
ning of the European Union.

1. THE PROCEDURE

(1) On 21 June 2024, further to pre-notification contacts, including conference calls, meetings and requests for infor
mation, to which responses were submitted, the Kingdom of Belgium („Belgium”) notified the agreement to extend 
the lifetime of two nuclear reactors, Doel 4 and Tihange 3, concluded between Engie S.A. („Engie”) and the Belgian 
government on 13 December 2023.

(2) By letter dated 14 February 2024, Belgium agreed to exceptionally waive its rights deriving from Article 342 TFEU 
in conjunction with Article 3 of Regulation 1/1958 (1) and to have the present decision notified and adopted in 
English.

2. BACKGROUND ON THE ENERGY SECTOR IN BELGIUM

2.1. Nuclear fleet in Belgium

(3) Until 2022, Belgium’s nuclear park consisted of seven nuclear reactors, four located in Flanders (Doel) and three 
located in Wallonia (Tihange). All reactors came into operation between 1975 and 1985 (2) and were built by public 
utilities (Ebes, Intercom and Unerg) that were eventually merged to become Electrabel (majority owned by Tractebel) 
in 1990. In 1996, the Société Générale de Belgique („SGB”) became the majority shareholder of Tractebel and 
in 1999, Suez acquired nearly 100 % of SGB. Since the merger between Suez and Gaz de France („GDF”) in 2008, 
the ultimate owner of Electrabel has been Engie (3).

(4) In 2003, the Belgian Federal Parliament adopted the „Nuclear Phase-Out law”, establishing a nuclear phase-out bet
ween 2015 and 2025 („2003 Law” or „Nuclear Phase-Out law”) (4). Article 3 of the Nuclear Phase-Out law prohibited 
the construction of new nuclear units aimed at the industrial production of electricity by nuclear fission in Belgium, 
and Article 4 limited the operation of the already existing reactors to 40 years. According to the Nuclear Phase-Out 
law, the closing dates of the nuclear plants in Belgium would have been 15 February 2015 (Doel 1), 1 December 
2015 (Doel 2), 1 October 2022 (Doel 3), 1 July 2025 (Doel 4), 1 October 2015 (Tihange 1), 1 February 2023
(Tihange 2) and 1 September 2025 (Tihange 3). As initially foreseen by the Nuclear Phase-Out law, Doel 3 and 
Tihange 2 were permanently disconnected from the grid on 23 September 2022 and 31 January 2023 respectively. 
By the laws of 18 December 2013 and 28 June 2015 (5), the Nuclear Phase-Out law was amended and the lifetime of 
the three oldest reactors, Tihange 1, Doel 1 and Doel 2, was extended by 10 years, until 30 September 2025, 
14 February 2025 and 30 November 2025 respectively (10-year lifetime extension) (6). According to the Nuclear 
Phase-Out law, Doel 4 and Tihange 3 were to close by 2025, but the Belgian government took the principle decision 
to reverse this decision in 2022 (see section 3.1 below). An overview is provided in Table 1.

Dz.U. C z 8.8.2024 PL 

ELI: http://data.europa.eu/eli/C/2024/4921/oj 5/82

(1) Regulation No 1 determining the languages to be used by the European Economic Community (OJ 17, 6.10.1958, p. 385).
(2) Doel 1, Doel 2 and Tihange 1 in 1975; Doel 3 and Tihange 2 in 1982 and 1983 respectively; Doel 4 and Tihange 3 in 1985.
(3) The subsidiary will hereafter be referred to as Electrabel („Engie-Electrabel” being its commercial name).
(4) 31 January 2003, Wet houdende de geleidelijke uitstap uit kernenergie voor industriële elektriciteitsproductie/Loi sur la sortie progres

sive de l'énergie nucléaire à des fins de production industrielle d'électricité.
(5) On 5 March 2020, the law of 28 June 2015 was annulled by the Constitutional Court (Case 34/2020) - after a preliminary ruling of 

the Court of Justice of the European Union (Case C 411/17) - because the obligations regarding the environmental impact assessment 
were not respected, while maintaining the effects of the law until 31 December 2022. On 11 October 2022, after an environmental 
impact assessment, a „Repair Law” was passed changing the deactivation dates. The Repair Law postponed the deactivation of Doel 1, 
Doel 2 and Tihange 1 to 2025.

(6) See Commission Decision (EU) 2017/1516 final of 17 March 2017 on the aid scheme SA.39487 (2016/NN) Belgium – Lifetime exten
sion of the nuclear power plants Tihange 1, Doel 1 and Doel 2 (OJ C 142, 05.05.2017, pp. 1-2).



(5) Since 2020, Engie’s strategic objectives concerning nuclear activities were to (i) withdraw from nuclear activities in 
Belgium to de-risk its exposure as nuclear operator to market price volatility (7), and (ii) no longer position nuclear 
activity as part of Engie „s core business (8). This withdrawal has resulted in a halt to all studies relating to the exten
sion of its nuclear power plants (all located in Belgium) from 2020 onwards. Engie’s financial communication since 
2020 is in line with this strategic objective of withdrawal and has been taken into account in the accounting assump
tions used to prepare the consolidated financial statements, in particular in impairment tests.

(6) From 2022 onwards, the context changed when the Belgian government announced its decision to amend its energy 
policy by requesting the extension of the operation (Long-Term Operation, »LTO« (9)) of two of the seven nuclear 
reactors for 10 years (see section 3.1). Engie entered into discussions with the Belgian State to explore the modalities 
of this project, regardless of its previous communications to its shareholders and the markets. Since, according to 
Engie and Belgium, such a lifetime extension of the two nuclear reactors entails significant investments and risks for 
Engie, the Belgian State agreed with Engie to set up a mechanism to share, in a balanced and transparent manner, the 
risks and rewards in relation to the lifetime extension of the two reactors. According to Belgium, Engie made it clear 
from the start that without a risk sharing mechanism and a solution for the costs of nuclear waste stemming from 
the operation of the seven nuclear power plants, it would not consider the lifetime extension of the two nuclear reac
tors, which forces Engie to substantially modify its company strategy and risk exposure (10).
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(7) Evidence regarding Engie's initial decision to withdraw from its nuclear activities: Engie URD 2020, p.12 (https://www.engie.com/sites/ 
default/files/assets/documents/2021-03/ENGIE_URD_2020_0.pdf) and Engie URD 2021, p.13 (https://www.engie.com/sites/default/ 
files/assets/documents/2022-03/ENGIE%20DEU%202021%20VA%20%281%29_8.pdf): „In nuclear, following the Belgian govern
ment’s confirmation of its intention to withdraw from nuclear, the Group has been supporting the transition of the Belgian power system, while com
plying with the highest nuclear safety standards.”; Notice of Engie shareholders’ meeting of 20 May 2021, p.8 (accessible via https://www. 
engie.com/en/general-meeting-may-2021): „Following announcements by the Belgian government during the fourth quarter of 2020, the deci
sion was made to cease all preparatory work to extend the lifespan of two units by 20 years beyond 2025 as this extension appears unlikely conside
ring technical and regulatory constraints. This change in expected lifespan, coupled with changes to commodity price assumptions, led to the recogni
tion of a depreciation of €2,9 billion in nuclear power assets, a non-recurring item in the 2020 income statement. ENGIE remains committed to 
Belgium and to contributing to the security of the country’s supply.”

(8) Evidence regarding Engie’s strategic decision to reorient its activities to focus on renewable energies and energy infrastructures: Engie 
press release of 31 July 2020 »ENGIE to refocus and accelerate growth in renewables and infrastructure assets«(https://www.engie. 
com/sites/default/files/assets/documents/2020-07/PR%20RECENTRAGE%20EN_0.pdf): »ENGIE intends to implement a new capital alloca
tion strategy, focusing on two growth areas servicing the energy transition. ENGIE plans to accelerate its development in renewables, by increasing the 
target for renewables capacity commissioned 3 GW p.a. currently to 4 GW p.a. on average over the medium-term, while increasing the number of 
renewables projects retained on its balance sheet.« Press article (L’Echo) »Renouvelables et simplification, Engie dévoile sa nouvelle stratégie« 
(19/05/2021): »In the first quarter of 2021, Engie posted a 7,3 % increase in ebitda. The group confirms its strategic repositioning and embraces 
renewable energies. […] Catherine MacGregor's big announcement focuses on the significant development of renewables in the group's portfolio of 
activities. [...] Engie is a global energy player focused on renewables and infrastructure, supporting customers' decarbonisation.« (convenience trans
lation)

(9) Doel 4 and Tihange 3 will hereafter be referred to as the »two nuclear reactors« or the »LTO Units«.
(10) Evidence of Engie's request for a risk-sharing mechanism and a solution for nuclear waste: Letter to Engie’s shareholders of July 2022, 

p.10 »What is the position of Engie on the possible nuclear extension in Belgium?« (https://www.engie.com/sites/default/files/assets/ 
documents/2022-07/ENGIE-Lettre%20Actionnaires%20-Juillet%202022%20VF.pdf): »ENGIE has taken note of the Belgian 
government's decision to change its energy policy, in the current geopolitical circumstances, by extending nuclear power until 2035. ENGIE will con
tribute to this reflection by studying with the government the feasibility and conditions for implementing the solutions envisaged at this stage. The 
decision to extend the Doel 4 and Tihange 3 power plants raises major safety, regulatory and implementation constraints, especially as this extension 
would take place at the same time as dismantling activities on neighbouring units have begun. The unpredictable nature and scale of the risk profile 
thus exceed the normal activities of a private operator. ENGIE would therefore only embark on such a project as part of a balanced risk-sharing 
approach, with a defined, stable and viable regulatory framework for the investment required, including a clear framework for decommissioning and 
spent fuel management.« (convenience translation); Engie press release, 13 December 2023 (accessible via: https://en.newsroom.engie. 
com/news/engie-signs-a-final-agreement-with-the-belgian-government-on-the-extension-of-tihange-3-and-doel-4-nuclear-reactors- 
6aef-314df.html): »We are very pleased to announce the final signature of this agreement, which allows a balanced sharing of risks associated with 
the extended operation of the two nuclear units and eliminates uncertainties for ENGIE Group related to the evolution of nuclear waste liabilities« 
(statement from Catherine McGregor, CEO).

https://urldefense.com/v3/__https:/www.engie.com/sites/default/files/assets/documents/2021-03/ENGIE_URD_2020_0.pdf__;!!DOxrgLBm!DSc_Vwz10fij43Y3whcBGJCMGCjd5igHR2X58b7HM_gTEndlU5_R9GuBBuvUk_xtRLj1Jhr3IAgzZsdZ3CH_UiITwBFOS48UjNChZ-uqfzqdjwA$
https://urldefense.com/v3/__https:/www.engie.com/sites/default/files/assets/documents/2021-03/ENGIE_URD_2020_0.pdf__;!!DOxrgLBm!DSc_Vwz10fij43Y3whcBGJCMGCjd5igHR2X58b7HM_gTEndlU5_R9GuBBuvUk_xtRLj1Jhr3IAgzZsdZ3CH_UiITwBFOS48UjNChZ-uqfzqdjwA$
https://urldefense.com/v3/__https:/www.engie.com/sites/default/files/assets/documents/2022-03/ENGIE*20DEU*202021*20VA*20*281*29_8.pdf__;JSUlJSUl!!DOxrgLBm!DSc_Vwz10fij43Y3whcBGJCMGCjd5igHR2X58b7HM_gTEndlU5_R9GuBBuvUk_xtRLj1Jhr3IAgzZsdZ3CH_UiITwBFOS48UjNChZ-uqPE43Axw$
https://urldefense.com/v3/__https:/www.engie.com/sites/default/files/assets/documents/2022-03/ENGIE*20DEU*202021*20VA*20*281*29_8.pdf__;JSUlJSUl!!DOxrgLBm!DSc_Vwz10fij43Y3whcBGJCMGCjd5igHR2X58b7HM_gTEndlU5_R9GuBBuvUk_xtRLj1Jhr3IAgzZsdZ3CH_UiITwBFOS48UjNChZ-uqPE43Axw$
https://urldefense.com/v3/__https:/www.engie.com/en/general-meeting-may-2021__;!!DOxrgLBm!DSc_Vwz10fij43Y3whcBGJCMGCjd5igHR2X58b7HM_gTEndlU5_R9GuBBuvUk_xtRLj1Jhr3IAgzZsdZ3CH_UiITwBFOS48UjNChZ-uqC0IyGUQ$
https://urldefense.com/v3/__https:/www.engie.com/en/general-meeting-may-2021__;!!DOxrgLBm!DSc_Vwz10fij43Y3whcBGJCMGCjd5igHR2X58b7HM_gTEndlU5_R9GuBBuvUk_xtRLj1Jhr3IAgzZsdZ3CH_UiITwBFOS48UjNChZ-uqC0IyGUQ$
https://www.engie.com/sites/default/files/assets/documents/2020-07/PR%20RECENTRAGE%20EN_0.pdf
https://www.engie.com/sites/default/files/assets/documents/2020-07/PR%20RECENTRAGE%20EN_0.pdf
https://www.engie.com/sites/default/files/assets/documents/2022-07/ENGIE-Lettre%20Actionnaires%20-Juillet%202022%20VF.pdf
https://www.engie.com/sites/default/files/assets/documents/2022-07/ENGIE-Lettre%20Actionnaires%20-Juillet%202022%20VF.pdf
https://en.newsroom.engie.com/news/engie-signs-a-final-agreement-with-the-belgian-government-on-the-extension-of-tihange-3-and-doel-4-nuclear-reactors-6aef-314df.html
https://en.newsroom.engie.com/news/engie-signs-a-final-agreement-with-the-belgian-government-on-the-extension-of-tihange-3-and-doel-4-nuclear-reactors-6aef-314df.html
https://en.newsroom.engie.com/news/engie-signs-a-final-agreement-with-the-belgian-government-on-the-extension-of-tihange-3-and-doel-4-nuclear-reactors-6aef-314df.html


(7) Electrabel, a subsidiary of Engie, has always been the nuclear operator and majority owner of the seven Belgian nuc
lear reactors. Today the ownership of the Belgian nuclear reactors is as follows:

(a) Electrabel owns 100 % of Doel 1 and Doel 2, 89,807 % of Doel 3, Doel 4, Tihange 2 and Tihange 3, and 50 % 
of Tihange 1;

(b) Luminus, a subsidiary of EDF Belgium, owns 10,193 % of Tihange 2, Tihange 3, Doel 3 and Doel 4;

(c) EDF Belgium (11) owns the remaining 50 % of Tihange 1.

(8) Table 1 below provides an overview of the seven Belgian nuclear reactors, including their ownership status, net capa
city, and initial deactivation dates according to the Nuclear Phase-Out law and the revisions thereafter.

Table 1

Overview nuclear power plants in Belgium

Nuclear reactor Ownership Net capacity 
(MWe)

Deactivation date (Nuclear 
Phase-Out law)

Deactivation date (revised)

Doel 1 Electrabel (100 %) 445 15 February 2015 14 February 2025

Doel 2 Electrabel (100 %) 433 1 December 2015 30 November 2025

Doel 3 Electrabel (89,807 %)
Luminus (10,193 %)

1006 1 October 2022 Deactivation on 23 September 
2022

Doel 4 Electrabel (89,807 %)
Luminus (10,193 %)

1026 1 July 2025 31 October 2035 (*)

Tihange 1 Electrabel (50 %)
EDF Belgium (50 %)

962 1 October 2015 30 September 2025

Tihange 2 Electrabel (89,807 %)
Luminus (10,193 %)

1008 1 February 2023 Deactivation on 31 January 
2023

Tihange 3 Electrabel (89,807 %)
Luminus (10,193 %)

1038 1 September 2025 31 October 2035 (*)

Source: Belgian authorities - Reference is made to the website of the FPS Economy on nuclear power production in Belgium, last consulted on 
18 June 2024: https://economie.fgov.be/fr/themes/energie/sources-et-vecteurs-denergie/nucleaire/parc-de-production-de. As indicated, Doel 3 
and Tihange 2 have been deactivated. The following report includes their former net capacity: International Atomic Energy Agency, Operating 
Experience with Nuclear Power Stations in Member States, Operating Experience with Nuclear Power Stations in Member States, IAEA, Vienna 
(2022) (accessible via the FPS for Economy website).
(*) Revised deactivation date when the nuclear reactors are operational on 1 November 2025; last possible date for deactivation is 31 Decem

ber 2037.
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(11) EDF Belgium and Luminus are separate legal entities. They are both part of the EDF Group. EDF Belgium is a 68,6 % shareholder of 
Luminus. The other shareholders of Luminus are Ethias, Publilec, Socofe and Nethys.

https://economie.fgov.be/fr/themes/energie/sources-et-vecteurs-denergie/nucleaire/parc-de-production-de


2.2. Electricity market in Belgium

(9) Belgium’s energy mix is currently dominated by gas and nuclear-based electricity generation. More details on the 
wholesale and retail electricity market in Belgium and the market position of Electrabel and Luminus, are provided 
in sections 2.2.1 and 2.2.2, respectively.

2.2.1. Generation and wholesale market for electricity

(10) In 2022, after the closure of Doel 3, the total installed capacity across all voltage levels, i.e., including renewables 
connected to the distribution grid, reached 26 GW in 2022 (up from 21,4 GW in 2016) (12). The share of nuclear 
power generation in the total installed capacity in Belgium has been steadily decreasing from 27,6 % (5,9 GW) 
in 2016 to 18,7 % (4,8 GW) in 2022. Thermal power plants are the second largest source in terms of capacity with 
30.7 % (8 GW) in 2022, decreasing from 39,3 % (8,4 GW) in 2016. The share of renewables has been steadily increa
sing over the past years, from 26,5 % (5,7 GW) in 2016 to 45,1 % (11,7 GW) in 2022. Coal has been fully phased- 
out in 2016. The total electricity generation capacity connected to the transmission grid in Belgium amounted to 
15,7 GW in 2022, increasing from about 14 GW in 2016 (13).

(11) According to Belgium, the main players in the electricity generation market, in terms of installed capacity connected 
at the transmission grid level (14), are Electrabel, Luminus, TotalEnergies, RWE and Eneco (15).

(a) Most of the Belgian electricity generation capacity at transmission level is operated by Electrabel, a fully 
owned subsidiary of the French energy company Engie. Electrabel has been the former incumbent on the Bel
gian electricity market before its liberalisation in 1996. The installed generation capacity operated by Electra
bel has increased from 10,2 GW in 2016 to 11 GW in 2022, while their market share of installed capacity has 
decreased from 73 % to 67 % during the same period. Electrabel’s electricity production in Belgium is mostly 
nuclear based. While Electrabel operates all nuclear power plants in Belgium, it does not fully own the produ
ced energy as Luminus and EDF Belgium own parts of the plants (see Table 1).

(b) Luminus is the second most important player with operated generation capacity at transmission level, with 
generation capacity of 2,3 GW in 2022, which corresponds to a market share of 14 % of generation capacity 
connected to the transmission grid (similar as in 2016). Luminus, as operator, generates electricity mostly 
with gas-fired and wind power plants and to a smaller extent from hydro power plants.

(c) RWE is the third most important player at transmission level and has expanded its generation capacity from 
0,3 GW in 2016 to 0,9 GW in 2022, thereby increasing its market share from 2 % to 6 % during the same 
period. The majority of RWE’s electricity generation is natural gas- and wind-based, representing each roughly 
50 % of RWE’s capacity.

(d) Eneco is the fourth player at transmission level with a generation capacity of 0,7 GW in 2022, which is fully 
wind-based at transmission level, corresponding to a market share of 4 % (up from 2 % in 2016).
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(12) Data on installed capacity and electricity generation by plant type is based on SPF Economie data for the Belgian Energy Data Over
view, available here: https://economie.fgov.be/fr/belgian-energy-data-overview.

(13) Data on installed capacity and electricity generation by plant type is based on the annual CREG reports, available here: https://www. 
creg.be/en/publications-available-english.

(14) The market shares in terms of installed capacity refer to installations connected at the transmission grid level and are taken from the 
annual CREG reports (based on data from Elia). On the distribution grid level, the number of market participants and installations is 
higher and includes in particular renewable energy sources. Therefore, when including installations both at the transmission and distri
bution level, market shares and overall market concentration are expected to be lower.

(15) Unless stated otherwise, data are taken from the annual market monitoring reports by CREG, available here: https://www.creg.be/en/ 
publications-available-english; company-based data on the type of energy source used for electricity generation is taken from Elia sour
ces, available here: https://opendata.elia.be/explore/dataset/ods036/table/?refine.date=2022&sort=date.

https://economie.fgov.be/fr/belgian-energy-data-overview
https://www.creg.be/en/publications-available-english
https://www.creg.be/en/publications-available-english
https://www.creg.be/en/publications-available-english
https://www.creg.be/en/publications-available-english
https://opendata.elia.be/explore/dataset/ods036/table/?refine.date=2022&sort=date


(e) TotalEnergies is the fifth player, with generation capacity consisting mostly of gas-fired plants amounting to 
0,6 GW in 2022, which corresponds to a market share of 4 % (up from 3 % in 2016).

(12) During the period 2016 until 2022, electricity production from installations connected at the transmission grid level 
has been varying, reaching its lowest level in 2018 with 58,7 TWh, and its highest level in 2021 with 78,7 TWh. For 
installations connected across all voltage levels, electricity generation amounted to 75 TWh in 2018 and 100,5 TWh 
in 2021. The variation in generation output and resulting differences with electricity demand are compensated by 
imports and exports with interconnected markets.

(a) The share of nuclear in the generation mix varies over time as the availability of nuclear plants is not consis
tent, with values ranging from 38,1 % up to 50,8 % during the period 2016 to 2022. In 2022, the share of 
nuclear in the generation mix was 45,7 %.

(b) Gas-fired power plants made up 22,9 % of the generation mix in 2022, with varying values between 22,4 % 
and 32 % during the period 2016 to 2022.

(c) Renewables connected across all voltage levels contributed for 25,5 % to electricity generation in 2022.

(13) According to Belgium, the main players in terms of electricity generation from installations connected to the trans
mission grid (16) in Belgium are Electrabel, Luminus, Eneco, T-Power and RWE.

(a) Electrabel’s market share in terms of electricity production has been relatively stable during the period 2016 
to 2022, levelling at 75 % in 2022. In absolute terms, Electrabel’s electricity production at transmission level 
was 55,1 TWh in 2022 (remaining stable compared to 2016).

(b) Luminus is the second largest electricity generator operating a plant fleet that produced 9,5 TWh in 2022 at 
transmission level, up from 7,2 TWh in 2016. Similarly, Luminus’s market share reached 13 % in 2022, up 
from 10 % in 2016.

(c) Eneco is the third largest producer and generated 0,7 TWh and 1,9 TWh of electricity in 2016 and 2022 res
pectively, thereby increasing their market share over the same period to approximately 3 % at transmission 
level.

(d) T-Power (17) and RWE are the fourth largest producers, with each less than 2 TWh of electricity production 
in 2022 and a market share of 2 % at transmission level.

(14) Besides market shares, the HHI (18) is used as a common index for market concentration.

(a) In terms of generation capacity at transmission level Belgium submits that the HHI decreased from 5 510
in 2016 to 4 865 in 2022. The decreasing market concentration can be partially explained by the increased 
development of renewable energy sources (solar and wind) by non-incumbent market players.

(b) In terms of electricity production, Belgium submits that the HHI decreased from 6 372 in 2016 to 5 795
in 2022. Similarly, as for generation capacity, the decrease can be explained by the increased electricity pro
duction from renewable energy sources.
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(16) The market shares in terms of generated electricity refer to generation from installations connected at the transmission grid level and 
are taken from the annual CREG reports (based on data from Elia). On the distribution grid level, the number of market participants 
and installations is higher and includes in particular renewable energy sources. Therefore, when including installations both at the 
transmission and distribution level, market shares and overall market concentration are expected to be lower.

(17) Since 2018, T-Power is fully owned by the Tessenderlo Chemie Group; the electricity produced is commercialised via RWE.
(18) Herfindahl-Hirschman Index is a measure for market concentration, calculated by squaring the market share of each competing firm in 

the market and then summing the resulting numbers. Markets with a HHI above 2 500 are generally seen as highly concentrated mar
kets. The HHI values are taken from the annual CREG reports and are based on installed capacity and generation from installations 
connected at the transmission grid level.



2.2.2. Retail market for electricity

(15) According to Belgium, at the retail level, there were in total 17 electricity suppliers present in the regions of Brussels, 
Wallonia and Flanders in 2022 (19). The main suppliers are Electrabel, Luminus, TotalEnergies and Eneco, while many 
players are very small.

(a) Electrabel’s market share in terms of electricity supplied amounted to 47,2 % in 2022 (slightly up compared to 2016 
(44,1 %)).

(b) Luminus is the second largest electricity supplier with a market share of 18,6 % in 2022, up from 15,1 % in 2016.

(c) TotalEnergies and Eneco are the third and fourth largest players with market shares of 6,1 % and 5,2 % respectively 
in 2022.

(16) Market shares in terms of access points supplied were the largest for Electrabel (45,1 %), Luminus (22,6 %), Eneco 
(9,9 %) and TotalEnergies (9,2 %) in 2022, compared to 45,9 %, 20,2 %, 8,8 % and 7,7 % respectively in 2016.

2.3. Objectives of the measure and alternative financing options

2.3.1. Resource adequacy concerns in Belgium

(17) Since 2019, the Belgian transmission system operator (»TSO«), Elia, conducted three national resource adequacy stu
dies (»2019 NRAA«, »2021 NRAA« and »2023 NRAA«) (20), which all identified a systematic need for new capacity by 
the Winter of 2025-2026, as a consequence of the (partial) nuclear phase-out in Belgium, which started with the 
decommissioning of Doel 3 and Tihange 2 in 2022 and 2023 (see recital (4)), reinforced by the decommissioning of 
thermal generation capacities in neighbouring countries and problems with the French nuclear assets.

(18) In order to address these resource adequacy concerns, Belgium set up a capacity mechanism (»CM«), approved by the 
Commission in 2021 (21), that will kick in as of Winter 2025. The Belgian CM aims at addressing resource adequacy 
concerns in electricity, while supporting the energy transition. Capacity holders that have been selected in CM auc
tions are awarded a capacity contract. The first capacity auctions have taken place in September 2021, 2022 
and 2023, for delivery in 2025, 2026 and 2027, respectively.

(19) In 2022, as a result of the Russian invasion in Ukraine, which caused additional concerns for security of supply and 
called for measures to reduce dependency on gas, the Belgian government decided to extend the lifetime of Doel 4 
and Tihange 3 (see recital (29)). In 2023, Belgium amended the CM in order to take into account this lifetime exten
sion, approved by the Commission in case SA.104336 (22). As shown in the 2023 NRAA, although the lifetime 
extension of the two nuclear reactors helps to address the resource adequacy concerns, the need for the CM remains.
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(19) See joint reports by CREG, CWaPE, Brugel and VREG of 2022 (https://www.creg.be/nl/publicaties/verslag-ra230712) and 2016 
(https://www.brugel.brussels/publication/document/persberichten/2017/nl/Gezamenlijk-rapport-ontwikkeling-van-elektriciteits-en- 
aardgasmarkten-in-Belgie.pdf).

(20) The latest national resource adequacy study by Elia (NRAA 2023) is the »Adequacy and flexibility study for Belgium (2024-2034)«. 
Available at: https://issuu.com/eliagroup/docs/adequacy_flexibility_study_for_belgium_2024-203?fr=sOTBhNDYxOTUwMTY.

(21) See Commission Decision (EU) 2022/639 of 27 August 2021 on the aid scheme SA.54915 – 2020/C (ex 2019/N) Belgium – Capacity 
remuneration mechanism (notified under document C(2021) 6431) (OJ L 117, 19.04.2022, pp. 40-105).

(22) Decision of 29.09.2023, C(2023) 6650 final, State Aid SA.104336 (2023/N), Belgium, Amendments to the Capacity Remuneration 
Mechanism (OJ C 265, 18.10.2023, p.1).

https://www.creg.be/nl/publicaties/verslag-ra230712
https://issuu.com/eliagroup/docs/adequacy_flexibility_study_for_belgium_2024-203?fr=sOTBhNDYxOTUwMTY
https://www.brugel.brussels/publication/document/persberichten/2017/nl/Gezamenlijk-rapport-ontwikkeling-van-elektriciteits-en-aardgasmarkten-in-Belgie.pdf
https://www.brugel.brussels/publication/document/persberichten/2017/nl/Gezamenlijk-rapport-ontwikkeling-van-elektriciteits-en-aardgasmarkten-in-Belgie.pdf
http://data.europa.eu/eli/C/2023/265/oj


(20) Belgium submits that, while contributing to security of supply, the lifetime extension of the nuclear reactors also 
aims at (1) reducing the dependency on imported fossil fuels (in line with the REPowerEU objectives) and depen
dency on imports in general (23), and (2) supplying baseload capacity in the context of increased electrification needs 
in the near future in Belgium. In contrast, the CM is a market-wide measure that aims at compensating the readiness 
of plants to supply electricity in pre-defined periods, regardless of whether they produce or not (thereby ensuring 
sufficient capacity to guarantee that production meets demand).

2.3.2. Market failures and financing of the LTO outside the CM

(21) Belgium argues that the lifetime extension of the two nuclear reactors requires a specific support package outside the 
CM, because of the specific economic situation and the specific risk profile of nuclear energy (24).

(22) First, under the Nuclear Phase-Out law, the Belgian nuclear assets were legally bound to shut down by - at the latest - 
2025. Subsequent governments confirmed this final phase-out date. Hence, the nuclear operator abandoned all pre
parations for their extension accordingly (see recital (5)). Since it has been decided in 2022 to have the two LTO 
Units operational again for ten more years, there is a need to refurbish the LTO Units depending on the approval by 
the Belgian Nuclear Safety Agency (AFCN/FANC (25)). The tight schedule for the LTO investments changes the cost, 
schedule of the LTO works and affects financing arrangements as no provisions for the LTO were made by Electrabel, 
in accordance with the legally defined closure of all nuclear power plants in 2025. In addition, the fuel costs and the 
costs of other necessary parts have risen sharply in recent years. The uncertainties regarding the LTO investment 
costs are therefore considerable.

(23) Second, as recognised in the decision in case SA.104336 (26), Belgium submits that the objective of the capacity 
mechanism is to overcome a number of market failures which prevent energy producers to invest in additional gene
ration capacity, such as (i) the lack of efficient price signals (e.g. energy prices are prevented from increasing up to the 
value of the VOLL), and (ii) risk aversion of investors at times of high volatility of energy prices and regulatory uncer
tainty. On top of the market failures present in the energy market in general, Belgium submits that electricity and car
bon markets exhibit additional market failures, among others:

(a) The limited ability to hedge on forward markets due to limited transparency and liquidity. With a lack of long- 
term hedging opportunities, investment projects are exposed to volatile markets, and hence, options to secure 
the required market revenue streams to make the investment economically viable are not given;

(b) The negative externalities from greenhouse gases, which are not priced at a socially optimal level and lack 
a long-term predictable price signal due to the structural volatility of the EU Emission Trading System (»ETS«);

(c) The positive externalities associated with a diverse generation mix that are not adequately remunerated in 
liberalised markets (e.g., contributing to improved energy independence and resilience of the energy system).
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(23) See Elia’s Adequacy and Flexibility Study for Belgium (2024-2034), p.48: »[…] when studying Belgium’s adequacy, it is crucial to consider all 
relevant interactions with other countries, since Belgium is located at the heart of the European grid. Belgium is structurally dependent on electricity 
imports for adequacy«.

(24) While the Belgian CM is in principle open to all (new and existing) technologies, the two LTO Units are considered as non-eligible capa
cities. This means that their contribution to adequacy is taken into account by deducting their volume from the volume to be auctio
ned, and that the impact of the nuclear lifetime extension is reflected in the quantitative assessment of the need for the CM.

(25) Agence Fédérale de Contrôle Nucléaire (AFCN) / Federaal Agentschap voor Nucleaire Controle (FANC). As sole nuclear operator in Bel
gium and holder of the operating license for the LTO Units, Electrabel is responsible for proposing and agreeing with the nuclear safety 
authority on the list of investments/projects required to upgrade the LTO Units, enable their long-term operation, and for delivering 
these projects. Belgium submits that Electrabel should not be considered a contracting authority and hence is not subject to public pro
curement regulation in case it would subcontract all or part of the (potential) construction works related to the LTO Project.

(26) See section 2.3.3 of the decision in case SA.104336.



(24) Third, Belgium argues that in addition to the general market failures as well as policy and regulatory uncertainties 
affecting investment in generation capacities in electricity markets (as described in recital (23)), a number of specifici
ties of nuclear investments create further risks that are difficult to hedge or manage for merchant investors, and that 
cannot be addressed by the CM. Belgium submits that the objective of the notified measure is to overcome additional 
risks to which the nuclear operator is exposed:

(a) Technical and project management risks:

— the scope of the necessary investments will only become clear in a later stage, after elaboration and sub
mission of the LTO file by the nuclear operator and its approval by the nuclear safety authority;

— depending on the scope of the required works, the implementation of LTO works can impact the availa
bility and therefore the income of the nuclear plants;

— whereas the LTO should not face any major technical barriers, potential technical risks that may arise due 
to the extended operating period need to be anticipated and managed; and

— the order, transport and delivery of nuclear fuel can be delayed, taking into account the current tighte
ning of the market for uranium with a reduction of possible suppliers (notably Russia) and rising prices.

(b) Risks related to waste management and decommissioning:

— costs related to the management and disposal of spent fuel and nuclear waste are subject to a substantially 
larger degree of uncertainty compared to other costs (due to specific regulatory and policy risks); and

— longevity of spent nuclear fuel and radiation within the facility create risks concerning waste and decom
missioning with significant long-term liabilities.

(c) Market and investment risks:

— the investment costs associated with the LTO increase the nuclear units’ exposure to market risks. The 
operator may possibly not be able to recover investment costs if wholesale prices are too low. High elec
tricity market prices during the energy crisis have not persisted, and future market prices are too uncer
tain to be counted upon in order to recover investment costs. In addition, price hedging is only possible 
to a limited extent, as the forward and power purchase agreement (»PPA«) markets have limited liquidity.

— a nuclear operator is confronted with a general uncertain investment climate because of the particular 
nature of risks inherent to nuclear energy, increasing the cost of financing and insurance.

(d) Regulatory and political risks:

— the LTO is subject to an extensive procedure, including the approval by the nuclear safety agency and 
a positive environmental impact assessment (»EIA«) with a large cross-border public consultation and 
a vote of a Parliamentary Act modifying the calendar of the nuclear phase-out (27);

— high fixed cost technologies such as nuclear power require policy stability, which is not guaranteed as 
shown by the multiple revisions of the initial nuclear phase-out calendar; and

— up-front investment costs create a regulatory hold-up risk, which means that investors are exposed to 
changes in regulation and policies after having invested in the asset.
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(27) The EIA is annexed to the Law of 26 April 2024 amending the Nuclear Phase-Out Law. Further information on the EIA of the postpo
nement of the deactivation of the nuclear reactors of Doel 4 and Tihange 3 is available at the following address: https://economie.fgov. 
be/en/environmental-impact.

https://economie.fgov.be/en/environmental-impact
https://economie.fgov.be/en/environmental-impact


(25) Belgium argues that the existence of market failures and specific risks to nuclear operators, mentioned in recitals (23) 
and (24) respectively, may ultimately result in a situation where the expected market revenue stream is insufficient to 
ensure the economic viability of the lifetime extension of the LTO Units (i.e. the expected revenues are too low to 
ensure a sufficient return on investment given the different risks associated with this investment) or where the 
ongoing operations are not funded with cash, equity, or debt. Belgium argues that, in the light of these market failu
res, which are expected to persist in the near future, the specific risks related to nuclear power should be accounted 
for and therefore a commitment to support the nuclear lifetime extension is needed by the Belgian government.

(26) Belgium also submits that the potential funding gap, singular economic situation and specific risk profile of the LTO 
Units cannot be adequately addressed through participation in the CM. First, the CM consists of a competitive pro
cess with annual auctions, which have by definition an uncertain outcome for the participants. However, the Belgian 
government decided that nuclear power should be part of Belgium’s energy mix for the next 10 years, which is not 
compatible with the uncertain outcome of an auction. Second, the remuneration through the CM auctions is also 
incompatible with the timing of the lifetime extension. In order for the nuclear capacities to be available by Novem
ber 2025, the nuclear operator needs to start investments as soon as possible, which cannot await the outcome of 
the auction. Finally, the CM only aims at addressing the missing money/funding gap issue and does not help to over
come the specific risks to which the nuclear operator is exposed.

(27) Therefore, participation by the nuclear operator in the CM auctions would not address the specific needs to support 
the nuclear capacities and their timely lifetime extension, and hence the choice was made by the Belgian State for 
a combination of the CM and a separate support mechanism in order to address the security of supply concerns in 
Belgium (28).

(28) The Belgian government agreed with Engie on the measures as described in section 3, which should mitigate the 
above-mentioned market failures and risks, and provide an appropriate remuneration outside the CM. Belgium sub
mits that the alternative support mechanism, consisting of several components as described in section 3, ensures the 
appropriate allocation of risks and allow the necessary investments in order to achieve the timely availability of the 
two nuclear reactors, while avoiding excessive remuneration and windfall profits. According to Belgium, the notified 
measure has the following objectives:

(a) addressing the risk of potential funding gap as market revenues alone may be insufficient to ensure the econo
mic viability of the lifetime extension of the two nuclear reactors, or as the ongoing operations may not be fun
ded;

(b) reducing risks associated with unpredictable and uncontrollable market price evolution, while preventing excess 
remuneration and windfall profits;

(c) mitigating the exposure to policy risk due to a changing stance of public opinion and policymakers towards 
nuclear assets;

(d) mitigating the risk related to residual waste management costs;

(e) ensuring adequate risk allocation and incentives during the initial CAPEX period (29) to manage the constraints 
and risks of delays and cost overruns, due to the upgrade works and tight timeframe; while

(f) ensuring proper market integration by maintaining market-based incentives to ensure dispatch and operations 
in an efficient and non-distortive manner.
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(28) Therefore, whereas their contribution to resource adequacy is taken into account, the nuclear capacities on Belgian territory are consi
dered non-eligible capacities in the CM.

(29) The initial CAPEX period is the period commencing with the LTO restart date and ending on but excluding the True-up Date. The 
True-up Date is 31 December 2028, unless amended.



3. DETAILED DESCRIPTION OF THE MEASURE

3.1. Background on the agreement with Engie and Electrabel

(29) On 18 March 2022, the Belgian federal government decided to reassess the nuclear phase-out, by allowing the exten
sion of the operating lifetime of two of the then seven existing nuclear reactors, Doel 4 and Tihange 3, with a combi
ned nominal power of approximately 2 GW (see Table 2 below), for a period of 10 years. The decision by Belgium 
was made in the context of the European response to the Russian war against Ukraine (including the need for EU 
Member States to reduce their gas consumption and gas dependency), the resulting gas crisis, the increased electrifi
cation needs (to enable the energy transition) and the low availability of the French nuclear fleet (due to unforeseen 
corrosion issues and extensive maintenance to prolong its operation lifetime).

(30) Subsequently, the government started negotiations with the operator of Doel 4 and Tihange 3, Electrabel. Engie, the 
parent company of Electrabel, was initially hesitant to accept the lifetime extension, claiming that […]. Engie’s inten
tion was to stop nuclear operations in Belgium after 2025 (see recital (5)).

(31) On 21 July 2022, the Belgian State and Electrabel concluded a »letter of intent« for the extended operation of Doel 4 
and Tihange 3.

(32) On the basis of that letter of intent, the Belgian State, Engie and Electrabel concluded a »Heads of Terms and Com
mencement of Long-Term Operation (‘LTO’) Studies Agreement« on 9 January 2023, by which Electrabel initiated 
the studies required for the lifetime extension of Doel 4 and Tihange 3 and by which the parties continued the nego
tiations towards a more detailed definitive agreement regarding the lifetime extension of the two nuclear reactors 
with a view to restart operations (initially) on 1 November 2026.

(33) These negotiations led to the signature of an Amendment to the Heads of Terms and Commencement of the LTO 
Studies Agreement on 29 June 2023, in which a number of agreements (»obligation of means«) were developed in 
more detail, in particular as regards the business model and the long-term storage and disposal of nuclear waste. On 
the same day, a Joint Development Agreement (»JDA«) was concluded, setting out the concrete actions taken by Engie 
and Electrabel with a view to a LTO within the time limit and the terms and conditions under which the Belgian State 
pre-finances certain costs of Electrabel linked to the development activities preparing for the extension of operation 
and the start of the actual works related to the lifetime extension.

(34) On 21 July 2023, the Belgian State, Engie and Electrabel concluded a binding Framework Agreement which imposes 
an obligation (on a reasonable endeavour basis) on Engie and Electrabel to make it possible to restart the two nuclear 
reactors by 1 November 2025, one year earlier than initially foreseen, approved by the Belgian Nuclear Safety Autho
rity. On the same day, the JDA was amended and restated »JDA+«.

(35) On 13 December 2023, the Belgian State, Engie and Electrabel concluded a more detailed »Implementation Agree
ment« in which the agreements contained in the Framework Agreement are developed into definitive agreements. 
The implementation of these agreements and, more generally, the extension of the lifetime of the Doel 4 and Tihange 
3 nuclear reactors require legislative intervention (see section 3.7). On this date, the »JDA++« was signed as well, the
reby replacing the JDA+.

(36) For the purpose of the present decision, the Implementation Agreement between the Belgian State, Engie and Elec
trabel consists of a set of measures to support the 10-year lifetime extension of Doel 4 and Tihange 3, which can be 
grouped along three main components:
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(a) »Component 1«: the set of sub-measures related to the remuneration and financial arrangements allowing 
stable revenues for the two nuclear reactors, as well as the changes in the shareholder structure through the 
creation of BE-NUC (referred to in the transaction documents under the working name »NuclearSub«) (see sec
tion 3.3);

(b) »Component 2«: the set of sub-measures related to the decommissioning of the nuclear power plants and the 
long-term storage and final disposal of nuclear waste and spent fuel (including the amendment of the safeguards 
package to monitor the financial situation of the nuclear operator against the risk profile modified due to the 
agreed cap) (see section 3.4); and

(c) »Component 3«: the agreements on risk-sharing and indemnification in case of legislative changes (see section 
3.5).

(37) The three components of the notified measure together aim at the lifetime extension of the two nuclear reactors 
(LTO Units) and a long-term solution on the financing of nuclear waste and spent fuel, will hereafter be referred to 
as the »LTO Project« or the »Transaction«. Belgium recognises that the three components of the notified measure, 
mentioned in recitals (36)(a), (36)(b) and (36)(c), can be assessed as part of one single intervention.

(38) Electrabel is and will remain the sole nuclear operator in Belgium and will assume on its own all related tasks and 
obligations. Belgium submits in this respect that Electrabel is the only market party possessing the necessary know- 
how and authorizations to operate the LTO Units. Belgium further argues that access to nuclear generation capacity 
requires special, including country-specific, know-how which is not available to all market players, which the Com
mission previously acknowledged regarding Electrabel (30). The know-how, intellectual property, and relevant per
mits regarding nuclear installations in Belgium is unique and only Electrabel currently possesses them. Belgium also 
submits that in general, given the specificities of nuclear technology, only a limited number of operators have the 
knowledge and financial strength to undertake the investments needed and operate the nuclear reactors, which the 
Commission recognised in decisions concerning nuclear energy (31). Therefore, there is no credible alternative to 
Electrabel and the launch of a tender procedure to select the operator of the LTO Units would not have led to a mea
ningful outcome given the specificities and constraints of the LTO Project.

(39) In addition, Belgium argues that, in order to enable the restart of the LTO Units in November 2025, Electrabel had to 
conduct certain preparatory works and feasibility studies (»Development Activities« (32)) before the actual start of 
works on the LTO, as early as possible and in parallel with the negotiations on the agreement with the Belgian 
government. With respect to these development activities (governed by the JDA++), Electrabel, in its role as sole nuc
lear operator in Belgium, has the unique knowledge to undertake these activities quickly and effectively. These activi
ties require very specific knowledge, resources, and tools so that only Electrabel is technically able to carry them out. 
Therefore, given the timeframe necessary to avoid shortages in the electricity supply, the urgent need to limit depen
dency on fossil fuel imports and the specific constraints imposed by the LTO, no operator other than Electrabel 
could have been selected.
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(30) See recital (126) in Commission Decision of 17 March 2017 in case SA. 39487: »Access to nuclear production capacity requires specific 
know-how, which not all market players have. Moreover, as Electrabel is the owner of the nuclear plants, the State was not in a position to organize 
a competitive tender to pick an operator for the LTO Units«.

(31) See recital (402) in Commission Decision of 8 October 2014 regarding Hinkley Point C, SA.34947.
(32) The relevant preparatory works and studies (»Development Activities«) are described in Schedule 1 of the JDA++ and aim to meet the 

expectations from the safety authority regarding the LTO. In summary, the development activities covered by the JDA++ are technical 
studies mainly in relation to the conception and ageing of the installations, design improvements, the competences of the manage
ment, test and inspection programs, environmental impact assessment (including the preparation of necessary licensing and permitting 
documents) and periodic safety reviews of the LTO Units.



3.2. Availability and technical details of Doel 4 and Tihange 3 after LTO restart

(40) Table 2 presents the nominal electricity production capacity, annual electricity production and share in national elec
tricity demand in Belgium for Doel 4 and Tihange 3, before and after the lifetime extension (envisaged for 1 Novem
ber 2025).

Table 2

Key characteristics of Doel 4 and Tihange 3

Doel 4 Tihange 3

Before lifetime extension

Nominal capacity 1 026 MWe 1 038 MWe

Annual electricity production
(2022 figures)

8 940 GWh 7 366 GWh

Share of Belgian electricity demand
(2022 figures)

11 % 9 %

After lifetime extension

Nominal capacity 1 026 MWe 1 030 MWe

Annual electricity production
(estimates)

2026-2028: 3 435 GWh
after 2029: 7 158 GWh

2026-2028: 3 435 GWh
after 2029: 7 186 GWh

Share of Belgian electricity demand
(estimates)

2026-2028: 3-4 %
after 2029: 6-8 %

2026-2028: 3-4 %
after 2029: 6-8 %

Sources: World Nuclear Association; Elia’s Adequacy and flexibility study for Belgium (2024-2034)

(41) The lower expected electricity production over the period 2026-2028 is due to more than usual scheduled outages 
of the two reactors during the restart phase (»scheduled LTO outages«). These planned LTO outages are required to 
bring the LTO Units in compliance with the requirements of the Belgian Nuclear Safety Authority for the LTO Pro
ject. The unavailability of the LTO Units during the scheduled LTO outages is expected to be 24 weeks per year and 
this during the first 3 years after the LTO restart date. On top of the scheduled LTO outages, a yearly normal outage 
(»scheduled non-LTO outages«) is expected for the whole period of the lifetime extension, up to 1 year before the end 
of operations for Doel 4 and until the last year of operations for Tihange 3. Each scheduled non-LTO outage is expec
ted to last 6 weeks. As a result, during the first 3 years after LTO restart, the two nuclear reactors are expected to be 
shut down for 30 weeks.

(42) On top of the scheduled outages mentioned in recital (41), there can be unplanned and unforeseen problems which 
require additional shut down of the LTO Units. A forced outage rate of 10 % has been assumed in the signing finan
cial model (33) underlying the remuneration agreement. This implies that both Doel 4 and Tihange 3 have a target 
availability rate of 90 % over 10 years, when not considering the scheduled LTO and non-LTO outages. When inclu
ding all scheduled outages, Doel 4 and Tihange 3 have a target availability rate of 68,43 % and 67,40 % respectively.
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(33) The signing financial model is the financial model underlying the Remuneration Agreement signed on 13 December 2023.



3.3. Component 1: Financial and structural arrangements

(43) A set of sub-measures has been foreseen to allow for the financing of a timely and safe lifetime extension of the two 
nuclear reactors.

3.3.1. Joint Development Agreement (JDA)

(44) As mentioned in recital (39), due to the strict timing for the LTO restart (to allow electricity production for the win
ter 2025/2026), Electrabel has, as nuclear operator, identified and agreed to undertake certain development activi
ties, necessary to enable the LTO restart in time and necessary to meet the Safety Authority’s requirements and 
expectations, prior to entering into the final transaction. These development activities have been laid down in the 
JDA, amended by the JDA+ on 21 July 2023 and amended by the JDA++ on 13 December 2023.

(45) According to the JDA++, the Belgian State pre-funds Electrabel’s costs and expenses for the development activities 
until all required legislative changes have been adopted and entered into force (the »Legislative Condition«). After the 
satisfaction or waiver of the Legislative Condition, Electrabel will fund its own costs and expenses for the develop
ment activities until the amount of Electrabel’s funding equals the amount pre-funded by the Belgian State, after 
which Electrabel and the Belgian State will fund the costs and expenses for the development activities on a 50/50 
basis.

(46) Belgium submits that the pre-funding by the Belgian State of the costs and expenses for the development activities is 
limited to any costs and expenses actually (to be) borne by Electrabel. A control mechanism is set up, as well as 
a »True-Up« (34) at the end of the contract period. Belgium also submits that the funding arrangements under the 
JDA++, as well as under any agreement between Electrabel and third parties, are on arm’s length and value for 
money basis.

(47) Belgium argues that the JDA++ does not provide an economic advantage to Electrabel, since it merely concerns pre- 
funding and cost coverage of the development activities. Nevertheless, Belgium includes the JDA++ in the notified 
measure, as part of the set of sub-measures which could be assessed as one single intervention.

3.3.2. Joint venture

(48) The Belgian State will invest, together with the nuclear operator Electrabel, in a joint venture (»JV«), named BE-NUC, 
which will own 89,807 % of the LTO Units (as Electrabel currently does). The remaining 10,193 % will stay in the 
hands of Luminus. Electrabel and the Belgian State will each own 50 % of BE-NUC and act as equal shareholders in 
terms of financial participation and share of power sales earnings. BE-NUC, as co-owner, will bear 89,807 % of the 
investments needed to extend the operation and the Belgian State will therefore indirectly bear 44,9035 % of the 
investment costs. However, BE-NUC will not become a nuclear operator: Electrabel is and will remain the sole nuc
lear operator of the two nuclear reactors through an Operations and Maintenance (»O&M«) Agreement (see section 
3.3.8) which includes that BE-NUC will have control rights over the operating costs.

(49) There will be no purchase by the Belgian State of co-ownership stakes in the LTO Units, but rather a transfer (partial 
demerger of the relevant assets) from Electrabel to the JV, according to the following main steps:

(a) incorporation of the JV (BE-NUC) by Electrabel, after signing of the Transaction Documents (13 December 
2023); this incorporation took place on 8 May 2024;
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(34) A »true-up« is a process used to ensure that all accounts and records are accurate and balanced. It involves comparing the estimated or 
initial figures with the actual, final figures, and making necessary adjustments.



(b) acquisition by the Belgian State of a 50 % interest in BE-NUC (on the closing date) (according to the share pur
chase agreement, »SPA I«);

(c) transfer (partial demerger) of the LTO Units from Electrabel to BE-NUC and subsequent transfer of the issued 
shares by Engie to Electrabel, resulting in Electrabel receiving additional shares in BE-NUC for the contribution 
of the LTO Units;

(d) transfer of shares in BE-NUC between Electrabel and the Belgian State in order for the Belgian State not to be 
diluted, as a result of the partial demerger, and in order for the Belgian State to retain a 50 % stake (according to 
the share purchase agreement II, »SPA II«).

(50) According to the Joint Partial Demerger Proposal (Schedule 4 of the SPA II), Electrabel will transfer its 89,807 % 
ownership rights regarding the LTO Units (as well as the related permits and any other assets required) to BE-NUC, 
in return for the distribution of BE-NUC shares to Engie (at that time Electrabel’s sole shareholder). The contribution 
of Electrabel to BE-NUC will be valued in consideration of the scrap value of the building, the value of the land and 
the value of immovable installations.

(51) More precisely, according to the Joint Partial Demerger Proposal, the value of the contribution of Electrabel to 
BE-NUC is evaluated on the basis of:

(a) the scrap value of the buildings (35): 89,807 % of the scrap value of the LTO buildings, which amounts to 
EUR 28,3 million, based on a third-party assessment as reviewed by two Belgian nuclear authorities (NIRA
S/ONDRAF and CPN/CNV) in the context of the 2022 CPN/CNV triennial revision;

(b) the value of the land (36): 89,807 % of the value of the land, valuated at EUR 21,1 million, based on comparable 
transactions; and

(c) the value of immovable installations (to be determined at a later date by Electrabel on the basis of their total 
costs plus a relevant margin provided by the O&M Agreement).

(52) This valuation of the contribution of Electrabel is reflected in the purchase price that will be paid by the Belgian State 
at the closing of the SPA II, which amounts to EUR 24,7 million (subject to adjustments) in order to acquire new sha
res in BE-NUC and retain a 50 % stake in BE-NUC. The Board of Directors of BE-NUC will request a (statutory) audi
tor or a certified accountant to prepare a report regarding the contribution in kind, assessing notably the applied 
valuation and the valuation methods used for that purpose.

(53) A Shareholders” agreement between Electrabel, the Belgian government and BE-NUC was concluded to set up the 
corporate governance of BE-NUC and each of its shareholders’ rights. According to this agreement, the board of 
directors is composed of four directors, two appointed upon nomination of the Belgian government and two 
appointed upon nomination of Electrabel. BE-NUC’s chairperson and chief financial officer will always be Belgian 
government directors. The quorum at the board of directors is a simple majority, and its resolutions are voted by 
simple majority. Conflict of interest provisions have been put in place.

(54) The role of the Belgian State as shareholder presupposes, inter alia, the financing of BE-NUC’s capital costs (CAPEX) 
and operating costs (OPEX), the management of shares and the exercise of shareholder rights (e.g., voting rights), 
and the support of the two directors of BE-NUC, appointed upon nomination of the Belgian State.

(55) Certain assets currently held by Electrabel will be transferred to Engie so as to streamline their management from the 
perspective of Engie:
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(35) The valuation of the buildings reflects their scrap value, i.e., their fair market value in case of a »no LTO« scenario.
(36) The land has been valued based on the sale price per m2 of neighbouring plots of land sold by Engie in 2021 and 2022.



(a) European assets currently held by Electrabel (including Belgian assets) are required to remain held by Electrabel, 
in order to meet and secure its liabilities and obligations as a nuclear operator, whereas

(b) non-European assets currently held by Electrabel will be transferred to Engie.

(56) Belgium submits that the transfer will occur at no additional cost or disadvantage for Electrabel and a use funds 
arrangement has been foreseen to secure the use of the proceeds of the relevant sale.

(57) As explained in more detail in section 3.4.7, the waste cap modifies the risk profile of the nuclear operator, which 
justifies and requires an adjustment of the existing security package, i.e., the removal of Electrabel’s non-European 
assets from the Electrabel perimeter and monitoring of the nuclear operator’s financial position. Moreover, Engie, as 
mother company of Electrabel, will guarantee that at least EUR 4 billion (equity value as of 30 June 2023) remains in 
Electrabel at the time of the closing of the agreement between the Belgian State and Electrabel (37). After closing, 
other safeguards apply such as the continued and enhanced monitoring of the financial position of the nuclear ope
rator by the CPN/CNV, and the uncapped and uncancellable parent company guarantee granted by Engie for certain 
obligations of the nuclear operator.

(58) Belgium argues that the JV constitutes a pari passu investment, as the two shareholders enter into the JV under equal 
terms and conditions and, as shareholders, with the same level of risk and rewards. Nevertheless, Belgium includes 
the JV in the notified measure, as part of the set of sub-measures which could be assessed as one single intervention.

3.3.3. Shareholder financing

3.3.3.1. E q u i t y  i n j e c t i o n  a n d  s h a r e h o l d e r  l o a n

(59) The Belgian government and Electrabel will each provide equity to BE-NUC through a share capital increase in order 
to finance any expense contemplated by BE-NUC’s shareholders’ agreement.

(60) Electrabel will also issue to BE-NUC a shareholder loan (the „Electrabel Shareholder Loan”) and so will the Belgian 
government (the „Belgian Government Shareholder Loan”) to finance any expense contemplated by the sharehol
der’s agreement. The terms and conditions of the Electrabel Shareholder Loan and the Belgian Government Share
holder Loan are identical.

(61) Belgium submits that the introduction of a shareholder loan in addition to the equity injection follows from financial 
and transactional considerations. On the one hand, the provision of the shareholder loan reduces transaction costs 
and grants more flexibility in the design of drawdown and repayment schedules. In particular, loan repayment provi
sions may be agreed upon with less regulatory constraints than dividend payments or equity repayments. On the 
other hand, the loan optimises the financial structure with respect to taxable income. In particular, up to 30 % of 
EBITDA is redeemable to deduct interest.

(62) The loan will be granted on market terms, at interest rates that have not yet been set, but would be, according to the 
Shareholder Loan Agreements, set by the board of BE-NUC in accordance with the Shareholders’ Agreement by refe
rence to prevailing market rates and any comparable third-party debt financing which may be available at the rele
vant time.
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(37) Based on the Implementation Agreement (as amended), the Target Closing Date is 15 July 2024, but this date is automatically postpo
ned in accordance with Clause 12.1(C) and (D) of the Implementation Agreement, provided that the Legislative Condition has been ful
filled at the latest on 15 July 2024. Such automatic postponement will continue until 30 November 2024 (i.e. the Longstop Date).



(63) The total share capital contribution would amount in total, on the basis of preliminary computations in the signing 
financial model, to EUR [2 000-2 500] million and would be provided by both the Belgian government and Electra
bel on pari passu terms in […] yearly instalments from […] to […] to finance the CAPEX of the LTO project.

(64) This share capital contribution (equity injection and the shareholder loan) would be paid back to BE-NUC’s sharehol
ders through a series of share capital reduction and be remunerated through the distribution of dividends and share
holder loan interest.

(65) The internal rate of return of the stream of cashflows would amount to 7 %, defined as the nominal post-tax Project 
internal rate of return.

(66) The split of the EUR [2 000-2 500] million shareholder financing into equity injection and the shareholder loan is 
not yet known.

(67) Belgium submits that the shareholder funding obligations and the shareholder loan can be considered as pari passu 
financing. In particular, Belgium submits that the interest rate will be an arm’s length rate determined by reference 
to prevailing market rates and any comparable third-party debt financing, so that the shareholder loan will be gran
ted on market terms. Nevertheless, Belgium includes the shareholder funding in the notified measure, as part of the 
set of sub-measures which could be assessed as one single intervention.

3.3.3.2. S h a r e h o l d e r  S u p p o r t  A r r a n ge m e n t

(68) The Shareholder Support Arrangement („SSA”) sets out an arrangement under which Engie will have an obligation 
to provide financial support to Electrabel, if necessary for Electrabel to meet certain of its payment obligations 
under the O&M Agreement.

3.3.4. Two-way contract for difference

(69) A Remuneration Agreement („RA”) will be concluded between BE-NUC, Luminus and the „RA Counterparty”, which 
will be an autonomous service with accounting independence within the Belgian State, named „BE-WATT” (see 
below section 3.7.3). The objective of the Remuneration Agreement is to address the market price uncertainty and 
de-risk the project revenues for BE-NUC and Luminus, which should receive sufficient revenues from the operation 
of the LTO Units to ensure their safe and reliable operation and economic viability, while allowing shareholders to 
reach the required market-conform financial return. Belgium submits that the RA is set up in a way to maintain the 
fair functioning of the wholesale electricity market, as all the electricity produced by the LTO Units will be sold on 
the day-ahead wholesale market and the LTO Units will be remunerated through a two-way contract for difference 
whose formula contains a market-reference price („MRP”) reflecting the market equilibrium and exposing the plants 
to market incentives.

(70) As a first part of the RA, a two-way contract for difference („CfD”) will apply between the parties. The CfD will also 
be made available to Luminus, the other co-owner of the two nuclear reactors (see recital (4)). This means that a pre
defined indexed target price (the „strike price”) will be guaranteed by the Belgian State. If the „reference market price” 
is higher than the strike price, the positive difference will be paid by BE-NUC and Luminus to the Belgian State. If the 
market price is lower, the negative difference will be paid by the Belgian State to BE-NUC and Luminus. The diffe
rence payments become payable on the first power date (the date on which the relevant LTO Unit injects electricity 
into the high-voltage grid for the first time after its initial legal end date) and will be made in proportion to 
BE-NUC’s and Luminus’ share of the power generated by the LTO Units.
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(71) The main parameters of the CfD are the market price and the strike price:

(a) The reference market price refers to the day-ahead spot price for a base-load delivery of electricity in the Belgian 
bidding zone (38).

(b) The strike price will be defined by BE-NUC on the basis of a financial model approved by the RA Counterparty 
to reflect BE-NUC's actual operating, capital and financing costs in respect of the LTO extension as from 21 July 
2022 (therefore estimated as the levelized cost of electricity, „LCOE”). The strike price will be sized to achieve the 
expected target Internal Rate of Return („IRR”) of 7 % (nominal and post-tax).

(72) In the base case scenario, Belgium assumes that the costs to modernize the LTO Units amount to approximately 
EUR [2 000-2 500] million, resulting in a „preliminary strike price” of EUR [80-90] per MWh (39).

(73) The actual value of the strike price will be set by BE-NUC on the basis of a financial model approved by the RA 
Counterparty in the course of 2025, prior to the LTO restart date, based on the cost of extending operation under 
nuclear safety requirements (the scope of the latter being defined by the Belgian nuclear safety agency), estimated on 
the basis of submitted quotes by contractors („initial strike price”). The initial strike price will be recalculated as soon as 
possible after 31 December 2028 („True-up date”) to reflect the actual timing to restart, LTO outages, operating, capi
tal and financing cost up to that date (based on the actual invoices) and revised projections of these costs for the 
remainder of the 10-year prolongation period („revised strike price”) (40), through a written agreement between 
BE-NUC and the RA Counterparty. The strike price will be indexed annually by reference to a weighted indexation 
calculation. After the True-up date, the strike price will in principle be fixed and not be recalculated, except under 
specific qualifying events („re-opener events”) (41).

(74) The strike price will be calculated using information from detailed financial models which will be produced and 
updated by BE-NUC. The financial model (and any updates thereto) is subject to the approval of the RA Counter
party. Where such approval is withheld, BE-NUC and the RA Counterparty may refer the determination of such 
a financial model issue to an independent expert in accordance with a specified expert determination procedure.

(75) Belgium submits that while the CfD reduces BE-NUC’s exposure to market risk and market price variations, it inclu
des risk-sharing mechanisms which should ensure that BE-NUC is still exposed to some basic market risk:

(a) Payments by the RA Counterparty to BE-NUC are only made when the market price is below the strike price, 
and that BE-NUC will be liable to payments to the RA Counterparty when the market price is higher than the 
strike price.

(b) The financial model provides only for a reasonable return for BE-NUC: the strike price is sized to achieve a profi
tability rate („IRR”) of 7 %, in line with industry benchmarks.
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(38) As per clause 5.4 of the RA, the RA Counterparty may, no more than three times during the RA term, propose an amendment of the 
definition of „Market Reference Price”, which BE-NUC and Luminus may reject if it changes the economic balance or does not preserve 
the risk allocation and reward between BE-NUC, Luminus, the energy manager and the RA Counterparty. Belgium submits that this 
allows to respond to changing market and operating circumstances: for instance, outages may become more predictable, and availabi
lity patterns better matched by long-term products, after the initial period of LTO works. This provision therefore allows for a better 
design of the remuneration model, adapted to the actual operations of the plant, if possible, all the while letting its economic balance 
unchanged.

(39) This is the strike price obtained in the signing financial model.
(40) Certain disallowed costs will be excluded from the calculation of the strike price, i.e., costs which are either not related to the LTO 

extension, caused by a material breach of contractual or regulatory obligations of certain parties related to Engie, or are incurred as 
a direct result of a LTO operator failure of Electrabel.

(41) The RA specifies certain ad hoc events (including qualifying change in law, force majeure and certain technical events (including e.g. 
grid/transmission line unavailability, environmental limitations due to natural hazards (such as low cooling pond level, water intake 
restrictions, earthquake or deluges), labour strikes, fuel conservation directed by any regulatory authority, etc.) which, if they occur, 
will result in either the strike price being adjusted or in compensatory lump sum payments (in each case in either the RA Counterpar
ty’s, or BE-NUC’s and Luminus’s favour), provided that a de minimis threshold of EUR 5 million is exceeded, so that BE-NUC has the 
same net, after-tax economic return measured through its IRR. Where such compensation is due to BE-NUC and Luminus, it is at the 
RA Counterparty's discretion as to whether it makes a lump sum payment or requires a strike price adjustment to be implemented by 
BE-NUC.



(c) BE-NUC will be contractually required to reduce the power output from the LTO Units (subject to technical con
straints (42)) when the electricity price is minus EUR 20 per MWh (43) or lower for any period of 24 or more con
secutive quarter-hour periods („settlement units”), i.e., 6 hours. If BE-NUC fails to modulate as required during 
such periods of negative market prices, it will be penalised: the difference payments for that period will not inc
lude the negative price portion of the difference between the market price and the strike price for the volume 
that should have been modulated. Hence, this „modulation arrangement” requires decreasing production during 
consecutive times of negative prices.

(d) Finally, the remuneration agreement includes a pain/gain sharing mechanism („Market Price Risk Adjustment” or 
„MPRA”) when market prices turn out to be lower or higher than the strike price. When the reference market 
price is between the strike price and a defined floor, the target return (in the form of a lower strike price) gra
dually decreases from 7 % IRR to minimum 6 % IRR; when the market price is between the strike price and 
a defined ceiling, the target return (in the form of a higher strike price) gradually increases to maximum 8 % 
IRR. Those lower and higher strike prices are calculated to ensure that those minimum and maximum target 
IRRs are respected. Belgium argues that this is an incentive for BE-NUC to optimise its cost structure in order to 
achieve an as low as possible strike price and therefore increase BE-NUC’s profitability through the pain/gain 
sharing mechanism.

(76) As mentioned in recitals (75)(b) and (75)(d), the Belgian State and Electrabel agreed on a target range for the nominal 
post-tax project IRR between 6 % and 8 % (i.e., a premium of 3-5 % over the estimated average 2023 risk-free rate of 
approximately 3 %). An independent analysis by Compass Lexecon (44) shows that this range is consistent with the 
theoretically computed premium and the empirical evidence from regulatory practice and public WACC estimates 
for comparable projects (see Table 3). In particular, the results of this independent analysis show that:

(a) The theoretical cost of capital for utility companies comparable to BE-NUC ranges between 6,2-7,4 % according 
to the Capital Asset Pricing Model (45) (i.e., equivalent to a premium of 3,1-4,3 % over the risk-free rate). Utilities 
across Europe typically invest in projects exceeding their cost of capital by several percentage points („hurdle 
premium”). In particular, the investors in the JV would also require additional reward for non-diversifiable 
asset-specific risks (e.g., an illiquidity premium of up to 3 %).

(b) The benchmark results show that the rate of return and cost of capital for companies with „comparable” risk 
profiles exhibit premia above the risk-free rate in the range from 3 % (e.g., for utilities with a diversified asset 
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(42) For nuclear safety reasons, the modulation of power of a nuclear power unit is regulated by the nuclear safety authority (FANC/AFCN) 
and subject to technical constraints and limitations: maximum frequency of 30 power modulations per fuel cycle, each modulation 
must not exceed 50 % of the nominal power and must be limited to 500 MW per LTO Unit, modulation duration must last between 2 
and 72 hours, power ramps are limited to 1 % of nominal power per minute, reactors must remain at nominal power for at least 72 
hours before and after modulation, etc.

(43) This threshold has been defined taking into account the technical limits of LTO Units in terms of modulation.
(44) Memo by Compass Lexecon of 17 May 2024, „SA.106107 BE – Prolongation of two nuclear reactors – Assessment of Aid Proportio

nality: Analysis of risk allocation and return on investment”.
(45) The capital asset pricing model (CAPM) describes the relationship between systematic risk, or the general perils of investing, and 

expected return for assets, particularly stocks. It is a finance model that establishes a linear relationship between the required return on 
an investment and risk. Compass Lexecon computed a theoretical WACC based on the unlevered betas of comparable public compa
nies: CEZ, Fortum Oyj, UPM-Kymmene Oyj, Endesa and Iberdrola.



portfolio, that are subject to a RAB remuneration model (46) and are largely hedged against market risks) to 
5-7 % (e.g., for single nuclear new or refurbished unit/project). Premia over risk-free rate decrease with portfolio 
diversification, lower exposure to risk (market, operational and construction risks), and the nature of the owner/ 
operator, with incumbent, state-owned or state-funded utilities potentially having lower financial costs.

Table 3

Public WACC estimates for comparable projects

Considered company/project Remuneration framework Post-tax rate of 
return/WACC

Premium over risk-free rate

Vertically integrated Ameri
can utilities (Georgia Power 

and Duke)
RAB model 6,36 % – 7,06 % 2,8 % – 4,2 %

State-owned Canadian utility 
OPG RAB model 5,6 % 3,5 – 4,3 %

Refurbished Canadian nuclear 
power station Bruce A

CfD with a strike price based 
on target IRR 10,6 % – 13,8 % 6,0 – 9,7 %

Hinkley Point C new nuclear 
power plant (United King

dom)

CfD with a strike price based 
on target IRR 9,25 % – 9,75 % 5,8 % – 7,5 %

Hungarian new nuclear 
power plant Paks II

Market-based remuneration 
and State support for funding 
for CAPEX, exposure to mar

ket and operational perfor
mance risks

7,38 – 8,4 % 3,9 – 5,2 %

Existing French EDF nuclear 
assets

Mostly exposed to market 
until 2026, then unknown 7,6 % 4,9 – 6,2 %

Extension of Belgian Tihange 
1

Market-based remuneration 
with a windfall profit tax 

Exposed to market risks and 
operational risks

9,3 % 3,1 % – 4,3 %

Source: Memo Compass Lexecon, 17 May 2024, „SA.106107 BE - Prolongation of two nuclear reactors - Assessment of Aid Proportio
nality: Analysis of risk allocation and return on investment”

(77) For the reasons mentioned in recital (76), Belgium considers the 6 %-8 % target IRR of the LTO project to be within 
the (lower end of the) likely range of market-based returns and therefore will not result in overcompensation.
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(46) In the context of electricity and gas infrastructure, RAB (Regulatory Asset Base) remuneration refers to a method used to determine the 
revenue that infrastructure operators receive for maintaining and operating their infrastructure.



(78) Any proceeds from the CfD will flow into the general State budget but will be subject to separate accounting. They 
will be used primarily to fund the payments of the RA Counterparty under the CfD. Where the CfD proceeds would 
exceed the amounts necessary to finance the costs of the CfD, they could then be used to finance the costs of another 
CfD. Belgium commits that if any remaining CfD proceeds would be used for purposes of distributing them to 
undertakings, the distribution will be carried out in accordance with Article 19d(2), points (d) and (e) of Regulation 
(EU) 2024/1747. Belgium commits it will inform the Commission in case CfD proceeds would be distributed to 
undertakings, and, if need be, notify such a measure.

(79) The counterparty role of the Belgian State in the two-way contract for difference mainly involves the execution and 
receipt of the various payments to and from BE-NUC and Luminus. Moreover, in that role, the Belgian State must 
also be able to verify and, if necessary, challenge the various calculations underlying those payments.

(80) Belgium argues that the CfD is an appropriate instrument to tackle the identified market failures and specific risks as 
mentioned in recitals (23) and (24). Belgium submits that the CfD is appropriate to achieve the following objectives 
at the least cost, while preserving efficient market signals.

(a) The CfD remuneration is limited to the minimum needed to bridge the funding gap, since the CfD strike price 
will be defined to reflect BE-NUC’s actual operating, capital and financing costs in respect of the LTO extension.

(b) The CfD ensures stable revenues over the LTO timeframe, given the lack of adequate market-based hedging 
instruments, while maintaining partial market exposure both in the short term (modulation in case of prolon
ged negative prices) and medium term (maintenance optimisation). The Market Price Risk Adjustment mecha
nism acts as a pain/gain sharing mechanism incentivising the reduction of costs and the increase of output in 
times of high market prices. Moreover, the risk of unexpected lower availability caused by non-scheduled outa
ges and additional outages after the True-Up date remains with BE-NUC.

(c) Reduced exposure to the risks of delay and cost overruns in the initial period of LTO works with specific outage 
patterns, since the design of the CfD includes provisions to allow the realisation of the target IRR also in case of 
cost overruns and delays, unless due to gross negligence (as defined in the RA) by the operator.

(d) Potential excess remuneration (windfall profits) will be mitigated, through (i) the CfD payback obligation in case 
the reference price is higher than the strike price, (ii) the strike price revision after the initial start-up phase, and 
(iii) the lack of a guaranteed return on investment, due to the exposure to operational and technical risks as the 
CfD payments remain conditional on the operator’s actual operational performance and output.

(e) The CfD design formula applies output-based remuneration unless in modulation periods and includes additio
nal incentives to optimize the output of the plant subject to market conditions, ensuring that investors are still 
exposed to the risks they can efficiently manage, i.e., operational risks and (to some extent) market risks.

(81) Belgium submits that, pursuant to Article 19d(1) of Regulation (EU) 2024/1747 (47), it is not obliged to apply a two- 
way CfD, since this provision imposes the use of mandatory two-way CfDs (or equivalent schemes with the same 
effects) only in relation to investments in new power-generating facilities. Belgium submits that in circumstances 
such as those of the LTO Project, where investments are made to prolong the lifetime of existing facilities, the use of 
two-way CfDs remains a possibility. Belgium submits that other forms of direct financial support schemes have been 
considered (fixed feed-in premium, one-way CfD and regulated asset base regime) but were not found appropriate for 
the LTO Project. Belgium submits that the two-way CfD provides the required support at a lower cost to consumers 
compared to alternative remuneration support mechanisms, such as the Belgian capacity mechanism, and argues 
that:

PL Dz.U. C z 8.8.2024 

24/82 ELI: http://data.europa.eu/eli/C/2024/4921/oj

(47) Regulation (EU) 2024/1747 of the European Parliament and of the Council of 13 June 2024 amending Regulations (EU) 2019/942 
and (EU) 2019/943 as regards improving the Union’s electricity market design, OJ L, 26.6.2024, pp.1-30.



(a) a fixed feed-in premium would pay the same amount for each unit of electricity (regardless of the wholesale 
price level), leading to potential over- or undercompensation, and imposing an excessive residual market risk 
on the operator;

(b) a one-way CfD would not require generators to pay back market revenues beyond the strike price, thus allowing 
for potential over-remuneration; and

(c) a regulated asset base regime („RAB”) for nuclear units is better fit for new investments in nuclear capacity to 
de-risk the construction period and large capital expenditures.

(82) Belgium refers to Commission’s decisional practice, notably in the case of Hinkley Point C Nuclear Power Station in 
the UK (48), suggesting that CfD mechanisms may constitute State aid as they protect beneficiaries from price volati
lity in the electricity market and therefore grant a selective advantage on the counterparty. In addition, Belgium sub
mits that, although it was not obliged to apply a two-way CfD in the case of the present LTO Project, the characteris
tics of the two-way CfD are fully aligned with the requirements and design principles foreseen by Regulation 
(EU) 2024/1747 in Article 19d(2) (see the arguments Belgium provided in recitals (75), (80) and (111) to (113)).

(83) Belgium submitted an independent counterfactual analysis conducted by Compass Lexecon (49), which builds the 
cashflow streams of the project without a CfD and with three different, central electricity price curve projections 
(the one used for the signing financial model, built in the fourth quarter of the year 2022, and two other, counterfac
tual price curves, respectively built in the second and third quarters of the year 2023). Depending on the price curve 
used, the net present value („NPV”) of the project, using a 7 % discount rate (equal to the target IRR), would amount 
to a range between minus EUR 303 million and EUR 107 million. The positive NPV results from the use of the sig
ning financial model’s price curve, which is older than the other two, which yield negative NPVs. In addition, upda
ted central price curves (built during the first quarter of year 2024) were used to further deepen the counterfactual 
analysis. The most optimistic updated price curve yields an NPV of EUR 21 million, while the two other updated 
price curves yield negative NPVs of minus EUR 1,1 billion and minus EUR 1 billion. Belgium therefore argues that 
the CfD is an appropriate instrument, compatible with State aid rules, necessary to guarantee the execution and pro
fitability of the LTO Project, and does not dispute its State aid character.

3.3.5. Minimum OPEX and capital payment

(84) If BE-NUC’s revenues are not sufficient to cover the costs payable in any month under the O&M Agreement, as well 
as any other operating, fuel and maintenance CAPEX costs (50) required for the operation of the LTO Units, then the 
RA Counterparty is required to make a shortfall payment to BE-NUC to ensure sufficient cashflow to meet these 
costs, in order to ensure nuclear safety at all times. The Minimum OPEX and capital payment therefore offers protec
tion against losses from important unexpected unavailability of the LTO Units after the LTO Restart date, in order to 
ensure the Project’s long term economic viability. BE-NUC shall, in that regard, submit an annual reconciliation 
report. If the amount in this report is less than the aggregate minimum operating costs amounts, then the RA Coun
terparty will pay to BE-NUC an amount equal to the absolute value of the relevant shortfall. An equivalent payment 
will be made to Luminus, calculated to ensure proportionate treatment with BE-NUC.
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(48) See recital (296) in the Commission decision of 8 October 2014 in State aid case SA.34947, Support to Hinkley Point C Nuclear Power 
Station.

(49) Memo by Compass Lexecon of 17 May 2024, „SA.106107 BE – Prolongation of two nuclear reactors – Assessment of Aid Proportio
nality: Analysis of Cash Flows’ Structure and Profitability”.

(50) CAPEX costs include 50 % of the straight-line depreciation of CAPEX from 2026 to 2028 to cover the part of injected capital that can
not be repaid during the scheduled outages.



(85) Belgium submitted an independent counterfactual analysis conducted by Compass Lexecon (51), which simulates an 
unexpected 12-month unavailability event in 2029 affecting both LTO Units. Such an event, which represents the 
occurrence of an extreme operational risk, would generate significant losses for shareholders. The analysis shows 
a loss of EUR 832 million for year 2029, decreasing the NPV to minus EUR 512 million and the IRR to 1,7 %.

(86) Belgium submits that the minimum OPEX and capital payments by the Belgian government may constitute State aid, 
as such payments are intended to cover shortfalls in revenues which would not be covered under normal market 
conditions (therefore creating a risk of funding gap). The payment of such funds therefore appears to grant BE-NUC 
a selective advantage on the market.

3.3.6. Working capital facility

(87) As second part of the RA, BE-NUC will procure, either from its shareholders or an external party, a working capital 
facility („WCF”) at the latest on the first LTO restart date to occur.

(88) The WCF serves at funding the need in working capital stemming from the extension of the lifetime of the LTO Units 
as well as the operation of the LTO Units. BE-NUC will be allowed to draw down the WCF if the difference between 
its cash inflows and cash outflows is smaller than the estimated operational expenditures of the upcoming spending 
period defined in the Remuneration Agreement. The amount of the WCF shall be at least the average aggregate esti
mated operational expenditure for a period of three months.

(89) The terms of the WCF, which shall be procured on market terms at the latest on the first LTO restart date to occur, 
are not yet known.

(90) In effect, the WCF serves as an intra-year bridge to the annual minimum OPEX and capital payment, acting as a revol
ving credit facility that would be repaid yearly, if drawn down, by the minimum OPEX and capital payment provided 
by Belgium.

3.3.7. SDC Loans

(91) Likewise, another part of the RA, the Belgian government will grant a loan to both BE-NUC and Luminus as of 
1 July 2025 („SDC Loans”).

(92) The SDC Loans are each composed of two different facilities (one per LTO Unit), each formed of two tranches, one of 
which relates to the shut-down costs of the relevant unit (see recital (41)) incurred by BE-NUC and Luminus from the 
legal shutdown date until the restart date of the relevant unit and the other which relates to the coverage of operating 
costs incurred with respect to the relevant unit until 31 December 2028.

(93) The tranche relating to the shutdown period costs shall fund and pay for those costs required to maintain the LTO 
Units until the restart date. Should shut down period costs be greater than anticipated, the RA Counterparty shall 
procure that the tranche is resized.

(94) The tranche relating to operating costs shall fund and pay for those costs required to operate the LTO Units until the 
True-up date (in particular in the context of the anticipation of the restart date from 1 November 2026 to 1 Novem
ber 2025). It shall be used to cover operating cashflow shortfalls occurring before 31 December 2028. In effect, this 
means that the SDC Loans will cover for any WCF drawdown prior to December 2028, replacing the need for mini
mum OPEX and capital payment during this period (see sections 3.3.5 and 3.3.6 above).
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(51) Memo by Compass Lexecon of 17 May 2024, „SA.106107 BE – Prolongation of two nuclear reactors – Assessment of Aid Proportio
nality: Analysis of Cash Flows’ Structure and Profitability”.



(95) The SDC Loans provided to BE-NUC and Luminus will be sized by reference to their proportionate share in the LTO 
Units, and consequently their respective share in the shutdown and operating costs.

(96) The terms of the SDC Loans are the following:

(a) Amount:

— Tranche relating to shut-down period costs: at least 98,7877 % (i.e., 89,807 % of 110 %) of BE-NUC’s most 
recent estimate of the total shut-down costs.

— Tranche relating to the operating costs: at least 89,807 % of BE-NUC’s most recent estimate of the total ope
rating cashflow shortfalls until 31 December 2028.

(b) Availability period: the amounts drawn under the facilities are due at the later of 31 December 2028 or the date 
on which an amount equal to BE-NUC’s share in the project’s capital costs plus BE-NUC’s share in fuel costs has 
been distributed to BE-NUC’s shareholders or applied in payment towards loans advanced to BE-NUC by its sha
reholders or Engie.

(c) The repayment profile: the payments of principal or interest starts in the year when the shareholders’ contribu
tions (excluding any return) will have been repaid. The SDC Loans amortisation schedule assumes the repay
ment of Principal and/or interest is made on a proportionate basis relative to the payments of the IRR.

(d) Interest rate: fixed interest rate of the lower of the Belgian 5-year government bonds (OLO (52)) rate plus 200 
basis points and 6 %.

(e) Collateral: none.

(97) In effect, according to the preliminary computations under the signing financial model submitted to the Commis
sion, the SDC Loans are expected to be drawn down for an aggregated amount of EUR [500-700] million in […] 
instalments from […] until […], repaid in […] instalments from […] until […], and remunerated through […] inte
rest payments from […] until […]. These computations will be updated in the financial model approved by the RA 
Counterparty in the course of 2025, prior to the LTO restart date, based on the cost of extending operation under 
nuclear safety requirements set out by the Belgian nuclear safety agency, estimated on the basis of submitted quotes 
by contractors.

(98) Belgium considers that the SDC Loans constitute State aid. Belgium submits in this respect:

(a) According to advisers of Engie, Electrabel and the Belgian government, any form of commercial debt financing 
is not a viable alternative due to the non-bankable nature of nuclear projects.

(b) Even if the banks were not reluctant to provide financing to nuclear assets, the same terms of the SDC Loans 
may not have been offered by the market. This relates to both the repayment profile (as mentioned above, the 
amortisation of the SDC Loans would begin after the repayment of the equity contributions and together with 
the repayment of equity returns) and the interest payable under the SDC Loans (the interest rate and the cap on 
this interest of 6 %) which might not have been offered by commercial banks. It is however challenging to assess 
market terms based on market comparisons, since comparable transactions cannot be identified.

(c) The cancellation modalities of the SDC Loans appear to be more favourable than what would normally be gran
ted by lenders operating according to market conditions.

Dz.U. C z 8.8.2024 PL 

ELI: http://data.europa.eu/eli/C/2024/4921/oj 27/82

(52) Euro bonds issued by the Belgian government for the medium, long or very long term (Obligation Linéaire/Lineaire Obligatie).



(d) Finally, since the SDC Loans would be drawn down to avoid minimum OPEX and capital payment, the SDC 
Loans amount to a repayable minimum OPEX and capital payment which, should the revenues of the LTO 
Units not allow its repayment, would not be repaid. Absent the SDC Loans, the Belgian government would 
need to cover cash shortfalls during the shut-down period and the initial period through the minimum OPEX 
and capital payment which, contrary to the SDC Loans, would not need to be repaid (53).

3.3.8. O&M Agreement

(99) Under the O&M Agreement, Electrabel shall perform:

(a) „LTO Services”: from the closing date of the transaction, the works and services required to extend the operatio
nal life of each LTO Unit by 10 years; and

(b) „O&M Services”: from the end of the initial legal lifetime of each LTO Unit (54), the services to operate and main
tain the LTO Units, the common systems and common assets to the extent used in connection with the LTO 
Units (including waste handling services).

(100) Certain services are explicitly excluded from the O&M Agreement, including services, works or activities in respect 
of decommissioning and dismantling of the LTO Units, which remain under the responsibility of Electrabel.

(101) Pursuant to Article 12.1 of the O&M Agreement and subject to certain adjustments and exceptions, BE-NUC will pay 
Electrabel 89,807 % (reflecting Luminus holding of 10,193 % of the LTO Units) of all costs incurred in the provision 
of the LTO services and O&M services plus the relevant margin, being:

(a) [0-5] % for insurance costs and taxes;

(b) [0-5] % for goods and services supplied by Engie group members; and

(c) [10-20] % for all other costs.

(102) Belgium submits that the levels of margins are aligned with those applied under the LTO Partnership Agreement 
with Luminus (which itself covers a wide range of services including but not limited to O&M). The original agree
ment, concluded on 26 June 2003 and re-confirmed on 13 December 2023, with a third-party (Luminus) and cove
ring similar services, is a relevant reference to support that the O&M Agreement reflects arm’s length costs for nuc
lear operations. In addition, Belgium argues that the financial risks borne by Electrabel are greater than under the 
Partnership Agreement with Luminus, since, under the O&M Agreement, the margin of Electrabel will be reduced in 
case of (non-excusable) cost overruns (i.e., costs not included in the budget as proposed by Electrabel and validated 
by the parties) and in case of unavailability of the plant beyond a target.

(103) In addition, Belgium submits that the O&M Agreement includes certain cost controls, including rights for BE-NUC to 
audit Electrabel’s calculation of the fees and performance of the services and to request a benchmark review of the 
prices charged by Electrabel for technical affiliate services.

(104) Finally, as the (sole) operator of the LTO Units and a service provider to BE-NUC under the O&M Agreement, Electra
bel will be incentivised to achieve technical and economic performance of the LTO Units. In particular, under the 
O&M Agreement:
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(53) Belgium has submitted an independent counterfactual analysis conducted by Compass Lexecon, which shows that absent the SDC 
Loans, the cash outflows from the Belgian state under the minimum OPEX and capital payment would be worth EUR [500-1000] mil
lion (compared to a cash inflow of EUR [0-500] million stemming from the interests earned on the SDC loan) which would not be 
compensated by the increase in the difference amounts earned under the CfD stemming from the lower strike price (made possible by 
the absence of SDC loan interest payments) worth EUR [500-1000] million. See Memo by Compass Lexecon of 17 May 2024, 
„SA.106107 BE – Prolongation of two nuclear reactors – Assessment of Aid Proportionality: Analysis of Cash Flows’ Structure and 
Profitability”, Tables 5 and 9.

(54) 1 July 2025 for Doel 4 and 1 September 2025 for Tihange 3.



(a) Electrabel will be liable to pay liquidated damages if the availability of the LTO Units during a contract year is 
less than [90-100] % (excluding LTO outages, normal outages and excused events (Article 17.1.A and 
Article 31.1.A of the O&M Agreement) and imply that the margin obtained by Electrabel for that contract year 
decreases on a sliding scale from [10-20] % to [0-5] % (55), and

(b) in case of cost overruns, penalties will be applicable to Electrabel’s margin (up to [50-60] % of the margin on the 
O&M services and up to [70-80] % of the margin on the LTO services) (Articles 9.9, 12.2 and 12.3 of the 
O&M Agreement).

(105) As a consequence, Belgium concludes that the O&M Agreement is limited to covering of costs incurred and that the 
financial conditions of the O&M Agreement are set to reflect market terms. Nevertheless, Belgium includes the 
O&M Agreement in the notified measure, as part of the set of sub-measures which could be assessed as one single 
intervention.

3.3.9. Energy Management Services Agreement („EMSA”)

(106) Although BE-NUC will be the technical owner of the electricity produced by the LTO Units, the electricity output will 
be sold by an energy manager. To this purpose, BE-NUC will enter into an Energy Management Services Agreement 
(„EMSA”) with a third party or an Engie entity (Global Energy Management & Sales („GEMS”)).

(107) The Implementation Agreement foresees that the EMSA will be awarded and tendered at the request of the Belgian 
government. If no successful tender takes place within certain time limits, Electrabel and the Belgian government 
shall negotiate and find an agreement, which must reflect the EMSA Terms (which are jointly decided by Belgian 
government and Electrabel). Failing such agreement, the pricing terms will be determined based on market condi
tions by an independent expert.

(108) The EMSA will stipulate key terms, conditions and risk allocations and will, consequently, stipulate in a detailed man
ner how the electricity must be sold on the market by the energy manager. The energy manager appointed under the 
EMSA will only have limited power of decision on how the electricity produced by BE-NUC is sold, within the limits 
of a predefined Bidding and Imbalance Strategy („BIS”) to be implemented in the EMSA (56).

(109) The Bidding and Imbalance Strategy can be reviewed and amended from time to time (57). The Belgian government, 
in its capacity as RA Counterparty, has the final say. More precisely,

(a) the energy manager provides a Bidding and Imbalance Strategy to the JV; the Belgian government has an 
ongoing right to propose changes to that strategy;
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(55) The margin is set at [10-20] % if availability is equal to or greater than [90-100] %, linearly decreasing to [0-5] % if availability is equal 
to [60-70] % or lower.

(56) The Bidding and Imbalance Strategy is defined in the RA as „a policy, mandate or other instructions (however described) under the EMSA given 
by BE-NUC to the EMSA Counterparty which may specify any of the following matters: (i) the agreed strategy for the bidding of the Metered Electri
city Output under the EMSA in the Day-Ahead market; (ii) the agreed strategy to remediate the deviations of the Metered Electricity Output of the 
LTO Units on the intraday electricity market; or (iii) any other policy, mandate or instructions as to how the Metered Electricity Output will be com
mercialised by the EMSA Counterparty, in each case agreed or imposed in accordance with clause 9.3 (Bidding and Imbalance Strategy) from time to 
time”.

(57) Clause 9.3(A) of the RA stipulates that the BIS would need to be reviewed and amended in the context of any change to the Market 
Reference Price as per Clause 5.4 of the RA.



(b) any change must reflect certain „BIS Conditions” set out in article 9.3(B) of the RA but, provided the changes 
reflect those conditions, the Belgian government can unilaterally impose the changes;

(c) if any changes are agreed or imposed by the Belgian government, the JV is obliged to try and ensure that those 
changes are adopted under the EMSA.

(110) The agreements between the Belgian government and Electrabel foresee that all the electricity produced by the LTO 
Units will be sold on the day-ahead wholesale market, according to the BIS. This corresponds to the use of the day- 
ahead market („DAM”) price as market reference price („MRP”) in the CfD design (see recital (71)(a)). The Belgian 
Federal Commission for Electricity and Gas Regulation („CREG”) provided its view on the choice of DAM price as 
MRP (58). The CREG questioned the choice of the DAM price and proposed as an alternative design the use of long- 
term products as part of the MRP, stating that the design of the CfD would amount to allocating the full strike price 
to the plants, thus incentivising a permanent, nominal run of the plants and reducing liquidity in the daily market.

(111) According to Belgium, based on an independent analysis by Compass Lexecon (59), the DAM reference price allows 
for appropriate market risk allocation/hedging, together with the marketing arrangements provided in the BIS, in 
particular because it is granular and allows matching the MRP with the captured market prices. In addition, the CfD 
design based on the DAM price as MRP and electricity marketing arrangement fosters sound bidding behaviour. In 
particular, Belgium submits that selling the electricity on the day-ahead market incentivises sound bidding behaviour 
for the following reasons:

(a) The DAM confers no discretion on the choice of the purchasers because the volume is offered in an anonymous 
auction. The auction further concentrates supply and demand to one period which maximises market depth. 
This anonymity and high market depth mitigates the ability to collude or actively distort the market.

(b) Further, the DAM as Market Reference Price (MRP) benefits from the pay-as-cleared principle (with no disclosure 
of the ask price) which reduces the likelihood that BE-NUC’s bids can distort the market. This holds particularly 
when considering the alternative: bilateral contracts such as forwards would require BE-NUC to identify and 
potentially disclose a specific ask price. These disclosed prices could be at risk of market distortions because the 
disclosed prices would pose a threshold or benchmark among available electricity in the Belgian power market.

(112) Belgium further notes that the DAM price is a suitable reference as it is transparent, robust, and as the DAM is liquid 
compared to other markets. In addition, Belgium argues that the chosen CfD formula design in combination with 
specific arrangements (MPRA, modulation arrangement) preserves incentives to operate and participate efficiently 
in the electricity market by providing incentives for production at times of high market prices and modulation arran
gements at times of low prices.

(113) Belgium also submits, based on the memo by Compass Lexecon, that the DAM price is particularly suited as MRP in 
the initial period of LTO works, notably compared to long-term products, since (i) it reduces the market risk for 
BE-NUC compared to using forwards as it allows to closely match the specific availability pattern during the initial 
period of the LTO works (as explained in section 3.2), and (ii) using futures as MRP could induce additional market 
risks for the plant operator due to the higher risk of unplanned outages in the initial period of the LTO works.
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(58) CREG Letter of 7 March 2024, „Antwoord op uw brief van 6 februari 2024 met kenmerk 2673”, regarding a request by the Belgian 
government to provide an opinion on the choice of market reference price and marketing strategy.

(59) Memo of 28 May 2024 by Compass Lexecon, „Analysis of the market reference price and balancing cost allocation, and comment on 
CREG’s advice”.



(114) Finally, Belgium submits that the initial choice of the MRP may be revisited by the Belgian government, as RA Coun
terparty, up to three times over the contract duration, subject to BE-NUC and Luminus agreement, as from the end of 
the initial period of the LTO works. Any changes to the MRP would likely result in amendments to the BIS to accom
modate the incentive of the JV to achieve that revised MRP. The Belgian government intends to base its position on 
this matter taking into account the advice from the CREG.

(115) Belgium submits that the EMSA does not provide an economic advantage to Electrabel, since the EMSA will in prin
ciple be subject to an open, transparent, non-discriminatory and unconditional tender procedure. Belgium argues 
that, even if no successful tender takes place, the parties will attempt to find an agreement reflecting EMSA Terms. 
Failing such an agreement, the alignment with market conditions would be ensured through the determination by 
an independent expert of the pricing terms to be applied. As a consequence, Belgium submits that the awarding and 
tendering modalities of the EMSA ensure the application of arm’s length and market conditions. Nevertheless, Bel
gium includes the EMSA in the notified measure, as part of the set of sub-measures which could be assessed as one 
single intervention.

3.3.10. Administration Services Agreement („ASA”)

(116) The Administration Services Agreement („ASA”) is an agreement entered into by BE-NUC with Electrabel. The Imple
mentation Agreement provides with regard to the ASA that „Electrabel shall […] provide a written proposal to the Belgian 
government [BEGOV] describing the key terms and conditions on which Electrabel would be willing to enter into an administra
tion services agreement with NuclearSub [BE-NUC] for the provision of the following services to NuclearSub [BE-NUC] on arm
s»length terms: secretarial, accounting, tax, insurance, media relations and communications, legal document management, litiga
tion management and compliance services«.

(117) Belgium submits that, although the ASA has not been adopted yet, the Belgian government and Electrabel have fore
seen in their agreements that the ASA will be concluded on arms” length terms, as mentioned in recital (116), the
reby ensuring that it will be aligned on market terms and conditions. Nevertheless, Belgium includes the ASA in the 
notified measure, as part of the set of sub-measures which could be assessed as one single intervention.

3.3.11. Indemnification of cost coverage losses in case of no closing

(118) The closing of the transaction is subject to the satisfaction and/or waiver of the Conditions Precedent (60). In prin
ciple, the Belgian State and Electrabel will bear 50/50 of the cost coverage losses in case of no closing, except under 
certain circumstances, where the party responsible will have to bear all costs incurred by the other. Hence, both Elec
trabel and the Belgian State are 100 % liable if there is no closing of the Transaction due to their own responsibility.

(119) The cost coverage losses are limited to:

Dz.U. C z 8.8.2024 PL 

ELI: http://data.europa.eu/eli/C/2024/4921/oj 31/82

(60) The following Conditions Precedent hold: (i) obtainment of all necessary corporate authorisations for BE-NUC, Synatom and Hedera in 
respect of their individual obligations under the Transaction Documents to which it is a party; (ii) the satisfaction that all Legislative 
Changes have been adopted on or by the Target Closing Date, provided that the Legislative Changes enter into force on a date that is 
not later than Closing (unless explicitly provided otherwise) and that such Legislative Changes have not been revoked or annulled as at 
the Target Closing Date; (iii) the satisfaction that all Regulatory Approvals have been obtained on or by the Target Closing Date; (iv) the 
satisfaction that all Pre-Closing Structuring Steps have been completed on or by the Target Closing Date; (v) the Transaction Docu
ments having been entered into by Electrabel and Synatom; the Satisfaction of the PCG Condition and the accession by each of 
BE-NUC, Synatom and Hedera to the Common Terms Agreement; and (vi) completion of the fuel analysis and specifications, and secu
ring enriched uranium product for the start of the LTO.



(a) Profit losses incurred by an „Engie indemnified entity” (i.e. Electrabel and each relevant member of the Engie 
group and BE-NUC) in connection with any outage due to the LTO, that would not have occurred other than to 
undertake (or as a result of) works in relation to the LTO Units (if the Belgian State has given prior approval of 
such outage or Electrabel considers that such outage is required). As co-owner of the LTO Units, a similar 
mechanism applies for Luminus’ profit losses under the same conditions.

(b) loss in value from selling Synatom’s fuel inventory for an amount less than the market value of such fuel inven
tory as of 21 July 2022;

(c) costs caused by the demobilisation or reallocation of staff and contractors; and

(d) termination costs in relation to terminating any third-party agreements.

(120) Belgium submits that this cost coverage arrangement is in line with normal market terms in comparable transac
tions, whereby each party is held liable for costs incurred in relation to (the preparation of) the agreement in case of 
no closing due to either party. Hence, Belgium considers that there is no economic advantage in this cost coverage 
arrangement, neither vis-à-vis Electrabel, nor vis-à-vis Luminus. Nevertheless, Belgium includes this cost coverage 
arrangement in the notified measure, as part of the set of sub-measures which could be assessed as one single inter
vention.

3.4. Component 2: Cap on the nuclear operator’s liability for long-term storage and final disposal of nuc
lear waste and spent fuel

3.4.1. EU legislative framework

(121) The legislative framework applicable to radioactive waste and spent fuel in the European Union is grounded inter alia 
on the following two fundamental principles:

(a) First, operators of nuclear installations have the prime responsibility for the safe and responsible management of 
spent fuel and radioactive waste. They must bear the costs from generation to disposal of all by-products of their 
processing/reprocessing process, including secondary radioactive waste. This obligation is contained in 
Article 4(3)(e) of Council Directive 2011/70/Euratom (61) which requires that „the costs for the management of 
spent fuel and radioactive waste shall be borne by those who generated those materials”.

(b) Second, Member States have the ultimate responsibility for the responsible and safe management (including dis
posal) of spent fuel and radioactive waste (Article 4(1) of Council Directive 2011/70/Euratom) and „shall ensure 
that […] adequate financial resources be available when needed […] for the management of spent fuel and radioactive 
waste, taking due account of the responsibility of spent fuel and radioactive waste generators” (Article 9 of Council Direc
tive 2011/70/Euratom).

(122) In addition, the Euratom Treaty calls on the Community to ensure the establishment of the basic installations neces
sary for the development of nuclear energy in the Community.

(123) Belgium submits that Electrabel will keep some responsibilities as sole operator of the LTO Units, resulting from (1) 
European and Belgian legislation, and (2) contractual obligations of the Implementation Agreement, hereby respec
ting the „polluter pays” principle.

(124) First, Electrabel will continue to assume all the responsibilities of a licensed operator of a nuclear power plant, inclu
ding responsibilities regarding operating and maintaining the two nuclear reactors, their decommissioning and dis
mantling, which is also covered by a guarantee by the mother company Engie, and making the nuclear waste com
pliant with the contractual transfer criteria (see recital (133)(c)). Therefore, Electrabel remains exposed to extended 
civil liability and financial guarantee and insurance obligations.
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(61) Council Directive 2011/70/Euratom of 19 July 2011 establishing a Community framework for the responsible and safe management 
of spent fuel and radioactive waste (OJ L199, 2.8.2011, p. 48).



(a) The main applicable security and safety requirements are provided by European and Belgian legislation comple
mented with requirements issued by the Belgian nuclear safety authority:

— every reactor must undergo a decennial revision, according to Directive 2009/71/Euratom of 25 June 2009
establishing a Community framework for the nuclear safety of the nuclear installations, as transposed into 
Belgian Law by the Royal Decree of 30 November 2011. The Royal Decree of 30 November 2011 also 
imposes safety obligations on the nuclear operator in respect of decommissioning and dismantling; and

— other safety requirements provided in Directive 2011/70/Euratom of 19 July 2011 establishing a Commu
nity framework for the responsible and safe management of spent fuel and radioactive waste and Direc
tive 2013/59/Euratom of 5 December 2013 laying down basic safety standards for protection against the 
dangers arising from exposure to ionizing radiation.

(b) In addition, Electrabel is required to provide information to and comply with instructions from the Belgian 
National Agency for Radioactive Waste and Enriched Fissile Material (NIRAS/ONDRAF (62)), pursuant to the 
Law of 8 August 1980 (63) and the Royal Decree of 30 March 1981. They must also separate radioactive waste 
from other waste.

(c) The Law of 22 July 1985 on civil liability in the field of nuclear energy in Belgium specifies that the nuclear ope
rator is liable for nuclear damage caused by any nuclear accident, unless the accident is the result of an armed 
conflict. Even in the absence of fault, the operator may be held responsible, up to a maximum of EUR 1,2 billion 
per accident. Nuclear operators are required to have insurance or a financial guarantee covering their liability in 
the event of a nuclear accident. The arrangements with the Belgian State also foresee a guarantee and a hold 
harmless obligation for Electrabel in this respect.

(125) Second, at contractual level, pursuant to Article 25.1.A of the O&M Agreement, Electrabel is responsible (and bound 
to compensate BE-NUC) in case of „any material action and/or material failure to act by Electrabel (in its capacity as Nuclear 
Operator) that would not have been undertaken or committed by a licensed operator of a nuclear power plant, seeking in good 
faith to perform its contractual, legal and regulatory obligations, and exercising the degree of diligence, skill, care and prudence 
reasonably expected of a licensed nuclear operator [...]” („LTO Operator Failure”).

3.4.2. Current system of waste management and financing in Belgium

(126) Under the current regulations, the nuclear operator is financially (through the nuclear provision company, Syna
tom (64)) and operationally responsible for the decommissioning of the seven nuclear power plants. For the financial 
part, Electrabel is responsible together with EDF Belgium and Luminus (the „Contributing Companies”) (65). The nuc
lear provisions for spent fuel and decommissioning waste are funded by Electrabel in accordance with the applicable 
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(62) Nationale instelling voor radioactief afval en verrijkte splijtstoffen („NIRAS”); Organisme national des déchets radioactifs et des matières 
fissiles enrichies („ONDRAF”).

(63) Law of 8 August 1980 on the budgetary proposals 1979-1980 (Wet van 8 augustus 1980 betreffende de budgettaire voorstellen 
1979-1980 / Loi du 8 août 1980 relative aux propositions budgétaires 1979-1980).

(64) All provisions (decommissioning and spent fuel) are to be managed in a designated company, Synatom. Synatom is a wholly owned 
daughter company of Electrabel but is a separate legal entity (internalised system with segregated funds within the group) and has two 
government representatives on the Board. The arrangement with Synatom does not include operational radioactive waste, only waste 
arising from decommissioning and spent nuclear fuel. The Commission on Nuclear Provisions acts as supervising body.

(65) The Contributing Companies are the companies, other than the nuclear operator, which have or had a stake in the industrial produc
tion of electricity by fission of nuclear fuels: EDF Belgium is 50 % co-owner of the nuclear unit Tihange 1, Luminus is 10,183 % co-ow
ner of the nuclear units of Doel 3, Doel 4, Tihange 2 and Tihange 3.



accounting laws (including control by a statutory auditor) (66), are managed by Synatom (on its balance sheet) and are 
subject to the prudential control of an independent governmental authority, the Nuclear Provision Commission 
(„CPN/CNV”) (67). In addition, the nuclear operator is also financially and operationally responsible for the conditio
ning and management of the radioactive waste and spent fuel, and its long-term storage after its acceptance by NIRA
S/ONDRAF until its final disposal.

(127) Established in 1980, NIRAS/ONDRAF is the Belgian waste management agency, responsible for the management of 
all radioactive waste, today and in the future. NIRAS/ONDRAF manages waste legacy sites in Belgium and holds 
funds to pay for the management of interim storage, geological and near-surface disposal sites and socio-economic 
costs. The „polluter pays” principle holds since the producers of radioactive waste pay a fee for every waste package 
transferred to NIRAS/ONDRAF. Every owner of a nuclear installation or of nuclear waste should foresee the neces
sary means to pay for the liability.

(128) A comprehensive inventory report is drawn up every 5 years by NIRAS/ONDRAF for all nuclear waste producers, in 
which the funds are evaluated. Future reference scenarios are estimated using reference scenarios elaborated by NIRA
S/ONDRAF regarding radioactive waste, by Electrabel regarding decommissioning and by Synatom regarding spent 
nuclear fuel. The net present value of future liabilities must be present in the accounts of Synatom, and every 3 
years there is an audit of the methodology, reference scenario, etc. The future liabilities are built up during the exploi
tation of the reactors with yearly interest supplements. Even after NIRAS/ONDRAF has accepted the waste, the nuc
lear operator remains liable for any costs incurred by NIRAS/ONDRAF which are not covered by the paid fees. This 
implies that for a very long period, the nuclear operator could still receive payment requests from NIRAS/ONDRAF. 
In addition, this also implies that if the nuclear operator no longer exists at that time, the Belgian State bears the res
ponsibility of the full costs (68).

(129) Following the CPN/CNV triennial revision decision issued on July 2023, the nuclear provisions, held on the balance 
sheet of Synatom, for dismantling activities (EUR 8,122 billion) and spent fuel management (EUR 9,070 billion) 
equalled a total amount of EUR 17,192 billion. In addition to this amount, outside the scope of supervision of 
the CPN/CNV, a provision of EUR 1,033 billion for operational waste, yet to be transferred to NIRAS/ONDRAF, is 
held on the balance sheet of Electrabel. This brings the current total amount of provisions related to nuclear liabilities 
to EUR 18,225 billion.

3.4.3. Cap on nuclear waste payments („waste cap”)

(130) In order to reduce uncertainty regarding the cost of nuclear waste and spent fuel in the future, the „Phoenix Law” (see 
section 3.7.2) introduces a cap on the liability of producers of radioactive waste resulting from the production of 
electricity through nuclear energy.
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(66) The provisions are made in compliance with international accounting standards IAS 37, which requires a liability to be measured at 
„the best estimate of the expenditure required to settle the present obligation”, which is „the amount that an entity would rationally pay to settle the 
obligation at the end of the reporting period or to transfer it to a third party at that time”.

(67) Commission des Provisions Nucléaires („CPN”) / Commissie Nucleaire Voorzieningen („CNV”).
(68) Today, the Belgian State already manages the nuclear liabilities of former waste producers (Eurochemic, the Nuclear Research Center 

(SCK CEN), Institute for Radioelements (IRE)).



(131) The „waste cap” is a transfer of certain financial liabilities from the nuclear operator (Electrabel) to the Belgian State 
against the payment of a lump sum amount. The liabilities transferred are the liabilities in relation to the production, 
detention or ownership of conditioned radioactive waste and spent fuel of all seven Belgian nuclear units, subject to 
and after compliance of such radioactive waste and spent fuel with the relevant contractual transfer criteria. The con
ditioned radioactive waste and spent fuel are distributed in three types (69):

(a) category A-waste (short-lived waste with a low or intermediate level of radio activity);

(b) category B-waste (long-lived waste with a low or intermediate level of radio activity); and

(c) category C-waste (short- and long-lived waste with a high level of radio activity) and spent fuel.

(132) This radiological classification into three categories has been used historically by NIRAS/ONDRAF and is defined in 
a manner consistent with the International Atomic Energy Agency („IAEA”) classification (70). This radiological classi
fication is contractually established by NIRAS/ONDRAF with the various producers. The producers classify their his
torical, current and future waste according to this classification in their (preliminary) reference inventory that they 
must submit to NIRAS/ONDRAF. The producers thereby assume that their waste will either be stored in a yet-to-be- 
built storage facility in Dessel for category A waste or in a hypothetical single geological storage facility for category 
B and C waste and spent nuclear fuel.

(133) The cap system works according to the following principles:

(a) Capped Amounts: A lumpsum payment, including a risk premium and indexed at 3 % per year as of 31 December 
2022 (71), has been set for each category of radioactive waste meeting the contractual transfer criteria, amoun
ting to a total amount of EUR 15 billion („Capped Amounts”):

— category A waste: EUR 3,5 billion, paid on the LTO restart date, i.e. when the Doel 4 and Tihange 3 nuclear 
power plants produce again electricity on an industrial scale;

— category B: EUR 1 billion, paid at the closing of the agreement between the Belgian State and Electrabel;

— category C: EUR 10,5 billion, paid at the closing of the agreement between the Belgian State and Electrabel.
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(69) A category X waste, i.e. future types of waste (of category A or B) that have not yet been identified today in the reference inventory, is 
also foreseen. In such case the parties shall seek to agree on new contractual transfer criteria, the categorisation (A or B) and the corres
ponding volume credit of such category X-waste. The principle is generally that waste in this category should be treated in line with the 
most appropriate existing category, using the volume credit for that category. In case the Parties cannot agree, an expert panel will 
decide on the matter.

(70) IAEA/AIEA, Safety Standards Series No. GSG-1 General Safety Guides, Vienna, 2009.
(71) The lumpsum payment is reduced by any included NIRAS/ONDRAF costs paid by the nuclear operator or Synatom to NIRAS/ONDRAF 

with regard to the Capped Nuclear Waste and Spent Fuel Liabilities for Category A, B and C Waste, all between 31 December 2022 and 
the date on which the Capped Amounts are paid.



(b) Volume credits: The capped (lumpsum) amount per category corresponds to a volume credit for predetermined 
volumes (established for category A waste in equivalent cubic metres, for category B waste in equivalent volume 
credits and for category C in metres of gallery length of the reference geological disposal facility used to estimate 
the corresponding nuclear provisions). Belgium submits that this system provides an incentive for the nuclear 
operator to minimize the production of nuclear waste.

(c) Waste transfer criteria: For each type of nuclear waste package, contractual transfer criteria („CTC”) have been 
established, which define the criteria that each waste package must meet for the financial responsibility to be 
transferred to the public entity Hedera (see section 3.4.4) (72). The responsibility (and associated costs) for brin
ging radioactive waste in line with the contractual transfer criteria remains with the nuclear operator. In case 
the contractual transfer criteria are not met, the nuclear operator remains liable for the waste package. The con
tractual transfer criteria generally include an obligation to condition the waste before it is transferred to NIRA
S/ONDRAF.

(d) Volume adjustment fees: When the volume credit of a waste category has been fully used, an additional amount 
must be paid to the public fund Hedera (see section 3.4.4) for each additional volume credit needed. This is 
known as the „volume adjustment fee”. The amount of the volume adjustment fee is expressed in 2022 nominal 
value and will be indexed at the same rate as the Capped Amounts (i.e., 3 % per year as of 31 December 2022). 
The Engie Parent Company Guarantee secures among others the payment of the volume adjustment fees of Elec
trabel. Radioactive waste and spent fuel generated during the extension of operation of the two nuclear reactors 
will be invoiced to BE-NUC and Luminus (pro rata to their ownership share in the LTO Units) on the basis of the 
volume adjustment fee (73).

(134) Belgium submits that the volumes underlying the Capped Amounts are based on the waste inventory used for the 
last CPN/CNV revision of the nuclear provisions in 2022 and are the current best estimate of the volume of conditio
ned nuclear waste and spent fuel produced (and to be produced) by the seven nuclear power plants in a no-LTO sce
nario. For each waste package a conversion factor is determined to accommodate optimization in the waste produc
tion during decommissioning. To properly reflect the risk that waste packages may need post-conditioning after 
transfer to the Belgian State, the rate of consumption of the waste credit is not solely linked to its physical volume 
and therefore some waste packages will consume more of the volume credit of a waste category than others. This is 
an incentive for the nuclear operator to produce nuclear waste packages bearing a minimal risk for the Belgian State. 
In the event of an overestimation of volumes and of the Capped Amounts, the Belgian State retains the full amount, 
and no reimbursement will be made to the nuclear operator.

(135) Belgium submits that the Capped Amounts, mentioned in recital (133)(a), are the result of applying a risk premium 
to the existing nuclear provisions that are based on the current waste inventory, and the industrial reference scenario 
of NIRAS/ONDRAF and the nuclear operator. Therefore, the lumpsum payment only grants a limited volume credit 
per waste category. Section 3.4.5 provides more details about the establishment of the Capped Amounts and calcula
tion of the risk premium.
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(72) The contractual transfer criteria have been agreed between the relevant experts and are based on the current best practices. For cate
gory A, the contractual transfer criteria are based on the safety report of the category A disposal facility in Dessel. For category B, 
C and spent fuel, the criteria are based on the principle that all waste should be stable in order to allow for the safe long-term storage 
of such waste and that the conditioning will be done in a way that the waste can always be made compliant with potential future accep
tation criteria that are specific for that type of waste.

(73) If the volume of a certain „waste stream” within a waste category turns out to be greater than estimated, it may be offset by the volume 
of a „waste family” in the same category that turns out to be less than estimated. As all waste packages have an individual credit, the 
production of one additional „expensive” waste package can be offset by producing fewer „cheap” waste packages, and vice versa. 
However, no offset may be made between different categories of waste.



(136) The amounts of the volume adjustment fees are determined in the Phoenix Law (see section 3.7.2). The amounts are 
established as the arithmetic average between (i) the capped amount of the waste category divided by the number of 
volume credits of that category and (ii) the marginal cost of one additional volume credit. Belgium submits that, 
hereby, the waste producer is not paying twice for costs that are already covered by the Capped Amounts, while pro
viding incentives to produce as little additional waste as possible and covering the risks related to the long-term 
management of additional waste.

(137) Belgium submits that the waste transfer deal mitigates the risks for both, the Belgian State and Engie.

(a) The Belgian State mitigates its residual liability in case of insolvency of a waste producer. The Belgian State 
(through Hedera, see section 3.4.4) receives the Capped Amounts already upfront 2024 and 2025, instead of 
receiving waste tariffs paid to NIRAS/ONDRAF gradually (and mainly) during the decommissioning phase 
(when the waste is transferred to NIRAS/ONDRAF) and after 2050 for the spent fuel. Therefore, in case of insol
vency of the nuclear operator before all waste or spent fuel has been transferred, the Belgian State has already 
secured the money related to the waste disposal. Hereby, the Belgian State can ensure that the adequate financial 
resources are available when needed for the implementation of its National Programme for the Management of 
Spent Fuel and Radioactive Waste. Possible increases of the waste tariffs, due to e.g., changes in industrial refe
rence scenario, that are currently passed on to the waste producers, are covered through the risk premium.

(b) For the nuclear operator, the waste cap mechanism mitigates the risk of being charged additional amounts deca
des after the nuclear operations and their commercial revenues have stopped, and it mitigates the uncertainties 
related to the additional charges.

3.4.4. Management of the nuclear waste fund by Hedera

(138) Since the nuclear operator, after payment in full and final of a lumpsum amount (although under certain conditions) 
will be exempt from and will no longer be financially liable for the obligations transferred regarding the management 
of radioactive waste and nuclear spent fuel, the Belgian State must organise itself for those obligations and resources 
in the very long term.

(139) Hedera is established as a new public institution sui generis to manage assets dedicated to the financing of the Bel
gian State’s long-term commitments. The amounts received must be invested, to generate the desired return to pay 
the costs for waste management when they are due. The fixed amounts will also have to be sufficiently ringfenced 
from the general budget of the Belgian State, so that the amount is only used to pay for the costs for the long-term 
storage and final storage and cannot be used for other purposes or to absorb any future budget deficits.

3.4.5. Establishment of the Capped Amounts

(140) The computation of the EUR 15 billion of Capped Amounts is based on the current nuclear provisions of the nuclear 
operator (the base amount) and a risk premium.

3.4.5.1. B a s e  a m o u n t

(141) Belgium submits that the base amount of nuclear provisions of the nuclear operator includes already margins for 
contingencies, uncertainties and other risks that may arise in relation to dismantling, radioactive waste management 
and spent fuel management. Contingency margins relating to the disposal of waste are determined by NIRAS/OND
RAF and built into its nuclear waste tariffs. The nuclear operator also estimates appropriate margins for each cost 
category in its nuclear provisions.

(142) The nuclear provisions for managing spent fuel cover all of the costs linked to the base scenario, including on-site 
storage, transportation, conditioning, storage and geological disposal. Their present value is calculated based on the 
following principles:
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(a) Storage costs: the costs of building and operating additional dry storage facilities and operating existing dry and 
wet storage facilities, along with the costs of the procurement of containers.

(b) Conditioning facilities: radioactive spent fuel that has not been reprocessed is to be conditioned, which requires 
conditioning facilities to be built according to NIRAS/ONDRAF’ approved criteria.

(c) The cost of disposing fuel in deep geological repositories is estimated using the fee rate established by NIRA
S/ONDRAF based on a total disposal facility cost of EUR 12 billion based on a probabilistic model (AACE Cost 
Estimate Classification).

(d) The long-term obligation is calculated using estimated internal and external costs assessed based on offers recei
ved from third parties.

(e) The baseline scenario includes NIRAS/ONDRAF latest scenario, with geological storage starting in 2070 and 
ending in 2135.

(143) The nominal discount rate used by the CPN/CNV is 3 % (including an inflation rate of 2 %), based on the opinion of 
the CPN/CNV of 7 March 2023 (74). Belgium submits that a long-term discount rate of 1 % in real terms can be consi
dered prudent, since it is in line with current actuarial practices, such as the EIOPA curve (75), and more conservative 
than those previously applied in similar financial transfers (76).

(144) For the various phases, margins for contingencies, reviewed by CPN/CNV, are included.

(145) The present value of the obligation to manage nuclear waste produced by the decommissioning activities are deter
mined based on the following principles and inputs:

(a) waste tariffs for category A and category B dismantling waste are determined using the waste tariff established 
by NIRAS/ONDRAF and include the margins recommended by NIRAS/ONDRAF for waste reclassification risk 
given the uncertainty over the acceptation by NIRAS/ONDRAF;

(b) for the various phases, margins for contingencies, reviewed by the CPN/CNV, are included;

(c) an inflation rate of 2 % is applied until the last waste package is transferred to NIRAS/ONDRAF in order to 
determine the value of the future obligations;

(d) the nominal discount rate used by the CPN/CNV is 3 % (including an inflation rate of 2 %).

(146) The nuclear waste tariffs of NIRAS/ONDRAF are based on an industrial reference scenario:

(a) Category A waste: the surface disposal facility in Dessel;

(b) Category B waste, category C waste and spent fuel: the long-term disposal assumption assumes that the waste 
will be buried in a hypothetical deep geological repository at a depth of 400 m in a clay host formation at a site 
yet to be determined in Belgium.

PL Dz.U. C z 8.8.2024 

38/82 ELI: http://data.europa.eu/eli/C/2024/4921/oj

(74) Advice by the CPN/CNV to the Minister of Energy of 7 March 2023, pp.4-6 („Advies van de Commissie voor Nucleaire Voorzieningen aan de 
Minister van Energie betreffende de overdracht van de financiële verantwoordelijkheid van ENGIE aan de Belgische staat van het beheer van het 
radioactief afval en de verbruikte splijtstof van de zeven Belgische kerncentrales”).

(75) The EIOPA curve, or the EIOPA risk-free interest rate term structure, is a set of discount rates provided by the European Insurance and 
Occupational Pensions Authority (EIOPA). These rates are used primarily by insurance companies within the European Economic Area 
(EEA) to value their liabilities under the Solvency II regulatory framework.

(76) Belgium refers in this respect to the average annual rate of 1,97 % (on top of inflation) applied in the German nuclear waste transfer 
deal. See recital (24)(b) in Commission decision of 16 June 2017 in case SA.45296 (2017/N) – Germany – Transfer of Radioactive 
Waste and Spent Nuclear Fuel Liabilities in Germany.



(147) The net present value of the future liabilities regarding decommissioning and radioactive waste management must be 
present in the accounts of Synatom as nuclear provision company. The discount factor applied to these liabilities 
decreased from 5 % in 2005 to 3,5 % at the end of 2018 to progressively bring it in line with the long-term risk-free 
interest rate based on the rate of government bonds (OLO) and AAA-rated corporate bonds (77). The discount factor 
affects the amount that nuclear operators must set aside today to cover future decommissioning and waste manage
ment costs: a higher discount rate reduces the present value of future liabilities, thereby reducing the amount that 
needs to be provisioned currently, while a lower discount rate increases the present value, requiring higher current 
provisions. As of 2019, the CPN/CNV decided to further decrease the discount rate and to implement a separate 
approach for spent nuclear fuel and nuclear waste/decommissioning funds. At the end of 2021 the discount factor 
was 3,25 % for spent nuclear fuel and 2,5 % for nuclear waste/decommissioning.

(148) The discount rate established in the context of the 2022 triennial revision is important since it establishes the long- 
term discount factor and hereby influences the amount of provisions to be transferred by the nuclear operator to 
the Belgian state. In this respect, the CPN/CNV considers in its advice of 7 March 2023 that:

(a) So far, the discount rate, the methodology and the costs and the provisions for dismantling and the management 
of radioactive waste and spent fuel were reviewed every 3 years, and the provisions adjusted accordingly by 
Synatom. After transfer of the liabilities, such revision is not possible any longer.

(b) A study by the Bank of England shows that the very long-term interest rate has been on a downward trend since 
the 14th century until now.

(149) Considering the arguments in recital (148), the CPN/CNV proposed to keep the discount rate for dismantling activi
ties at 2,5 %, while adjusting the discount factor for nuclear waste/decommissioning and spent fuel liabilities, 
applying a two-step approach, consisting in applying a discount factor based on the actual 30-year OLO rate of 
3,17 % for the first 30 years, and applying a discount factor of 2,17 % based on the risk-free rate for the 30 years the
reafter. The CPN/CNV argues that this methodology is balanced and allows the cash flows to be actualised over 
a long period at a lower interest rate. The remaining period with the risk-free interest rate must correspond to the 
main cash flows for the construction of the deep repository of radioactive waste of category B and category C, inclu
ding spent fuel recognised as waste in the reference scenario of NIRAS/ONDRAF.

(150) The CPN/CNV also refers to additional risks regarding the transfer of nuclear waste liabilities that the Belgian govern
ment would need to consider in the negotiations with Engie on the transfer of waste liabilities:

(a) There is a risk that the anticipated overnight costs are underestimated and, therefore, contingencies are insuffi
cient (78).

(b) The difference between the inflation assumed in the CPN/CNV discount rate and the actual construction infla
tion: construction inflation (as estimated e.g., on the basis of the ABEX index) is higher than the 2 % inflation 
target of the European Central Bank (79) assumed in the discount rate.
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(77) The CPN/CNV follows hereby the analysis by the National bank of Belgium and the Federal Debt Agency, who make their analysis of 
the very long-term discount rate in the context of the triennial review based on the real 30-year interest rate of the AAA countries in 
the eurozone, to which a constant inflation of 2,00 % on an annual basis and a term premium of 0,30 % are added, and also based on 
the real OLO rate.

(78) The CPN/CNV refers in this respect to recent published studies (Budzier et al 2019, Flyvbjerg et al, 2023), showing that overnight costs 
of nuclear projects can increase by up to 100-200 %. These cost overruns are based on planned budgets (final business case) and actual 
cost figures (at the time the project was completed).

(79) The ECB’s primary objective is to preserve the purchasing power of the euro by making sure that inflation remains low, stable and pre
dictable. The ECB’s Governing Council, after concluding its strategy review in July 2021, considers that price stability is best maintai
ned by aiming for 2 % inflation over the medium term.



(c) Investment risk: in a scenario where inflation is lower than the 2 % inflation target and a return of 2 % cannot 
be achieved, a shortage of funds may arise (a low probability scenario).

(151) The capped nuclear liabilities that are transferred to the Belgian State were identified and the corresponding existing 
provisions allocated, as part of the Capped Amounts. Table 4 shows the allocation of the EUR 18,225 billion existing 
provisions between Electrabel (EUR 8,410 billion) and the Belgian government (EUR 9,815 billion), according to the 
waste cap agreement.

Table 4

Allocation of the nuclear provisions according to the waste cap agreement

(EUR billion) Liabilities retained by 
Electrabel

Liabilities transferred to 
Belgian State

Total

Dismantling activities (incl. 
nuclear waste management)

6,727 1,395 8,122

Spent fuel management 1,683 7,387 9,070

Operational waste - 1,033 1,033

Total 8,410 9,815 18,225

Source: Belgian authorities

(152) The Capped Amounts were determined after taking into consideration every step of the management of the nuclear 
waste package and spent fuel after their transfer to the Belgian State, with the support of NIRAS/ONDRAF (for the 
industrial scenario) and the advice of the CPN/CNV (for the discount rate) (see Figure 1, Figure 2 and Figure 3).

Figure 1

Allocation of capped nuclear liabilities for category A and B waste transfer
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Figure 2

Allocation of capped nuclear liabilities for spent nuclear fuel transfer

Figure 3

Allocation of capped nuclear liabilities for category C waste transfer

3.4.5.2. R i s k  p r e m i u m

(153) Belgium submits that, although the nuclear provisions already contain different layers of contingencies and margins 
meant to cover the industrial reference scenarios approved by the CPN/CNV, to the base amount of EUR 9,815 billion 
a significant additional risk premium of EUR 5,185 billion, has been added to cover remaining uncertainties.
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(154) Belgium submits that the determination of the risk premium considered a technical analysis made by NIRAS/OND
RAF, read together with the CPN/CNV’s opinions on provisions. In particular, NIRAS/ONDRAF issued a technical 
note documenting an analysis of the uncertainties and risks associated with the transfer of financial responsibility 
for the management of radioactive waste and spent fuel from the seven Belgian nuclear power plants to the Belgian 
State (80). The analysis concerns various components of the transferred liabilities to estimate the cost of „less likely 
than not” scenarios, i.e., costs that had not been included in the base amount and therefore were considered to calcu
late the risk premium. The NIRAS/ONDRAF technical note’s findings have identified certain risks which have been 
dealt with and reflected in the risk premium:

(a) The overnight estimated cost (50th percentile) of the geological disposal installation at a depth of 400 m currently 
valued in the 2022 CPN/CNV’s triennial review, including contingencies, amounts to EUR 12 billion (for all 
waste producers, of which nuclear waste constitutes approximately 55 %) and is considered in the base amount. 
The risk premium covers approximately 55 % of the estimated cost increase at the 70th percentile. In addition, 
based on the NIRAS/ONDRAF Technical Note, the risk premium covers the additional costs related to a different 
disposal site at a depth of 600 m (instead of the 400 m currently envisaged in the reference program). This asses
sment led to a combined additional risk margin of approximately EUR 4 billion.

(b) The overnight cost of operating and maintaining the storage facilities at the Belgoprocess site (81), of the opera
tion of the Spent Fuel Storage Facilities after 2050 and of building additional facilities as currently valued in the 
2022 CPN/CNV’s triennial review, including contingencies for cost overruns. An additional margin of approxi
mately EUR 0,5 billion was added to cover additional contingencies for longer operating periods and the risks 
identified by NIRAS/ONDRAF that might not be covered by the contingencies in the base amount.

(c) With respect to category A waste and related risks:

— The overnight cost of the surface disposal installation was valued in the 2022 CPN/CNV’s triennial review 
at EUR 2,604 billion. The nuclear waste is expected to occupy approximately 60 % of the surface dispo
sal. NIRAS/ONDRAF identified potential additional costs: since the reference scenario for surface disposal 
assumes that all category A waste is eligible for surface disposal, NIRAS/ONDRAF identified uncertainties 
relating to the eligibility, which might lead to the risk of additional costs related to the adequate prior hand
ling of waste. As mentioned in recital (133)(c), Electrabel has to meet a strict set of CTC before the waste is 
eligible to be transferred, mitigating the risk of additional costs for the Belgian State after transfer of the 
nuclear waste. The CTC were set considering the anticipated evolution of the acceptance criteria for this dis
posal as the project progresses. To cover the risks relating to uncertainties associated with the anticipated 
evolution of the acceptance criteria, the industrial risks and the potential costs of making the waste com
pliant with the disposal acceptance criteria, an additional premium of EUR 0,9 billion was added to the 
base amount.

(d) Although the CPN/CNV concluded its 2022 triennial revision with a reduction in decommissioning provisions 
of EUR 0,642 billion (82), the Belgian government adopted a prudent approach and kept in an amount in the 
risk premium corresponding to Category A waste after transfer.

(e) Other industrial risks identified by NIRAS/ONDRAF were reduced by requiring Electrabel:

— to support the potential cost of a new storage building for thin shell containers („TSC”) that would be requi
red to transfer category B waste;
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(80) NIRAS/ONDRAF’s Technical Note (confidential) of March 2023, „Note technique documentant une analyse des incertitudes et des risques asso
ciés au transfert de la responsabilité financière de la gestion des déchets radioactifs et du combustible usé des sept centrales nucléaires belges d’Engie à 
l’état belge”.

(81) Belgoprocess is responsible for the centralised processing and storage of radioactive waste and the dismantling of nuclear installations 
in Belgium.

(82) See 2022 Annual Report of the CPN/CNV, p.19.



— to deliver all nuclear waste in a conditioned and inert form which would require to swiftly develop all the 
conditioning techniques required to transfer all the waste to the Belgian government in conditioned and/or 
inert form; and

— to transfer all spent fuel in dry storage casks, to build a new spent fuel storage facility and to decommission 
the existing wet storage building. As this cost was partly included in the nuclear provisions, it led to a reduc
tion of the risk premium by EUR 0,5 billion.

(155) The total amount of the transferred liabilities therefore equals (i) the base amount of EUR 9,815 billion and (ii) a risk 
premium of EUR 5,185 billion, amounting to EUR 15 billion in total. This led to the lumpsum amounts of 
EUR 3,5 billion for category A waste and EUR 11,5 billion for the category B and C waste and spent fuel. The cost 
for category B and C waste was split up based on their respective part of the inventory: EUR 1 billion for category 
B waste and EUR 10,5 billion for category C waste and spent fuel.

(156) For the reasons mentioned in recitals (141) to (146) and (153) to (155), Belgium considers that the waste cap is sized 
to cover realistically the expected costs, including an adequate risk premium. In addition, Belgium argues that the 
risk premium of 52,83 % exceeds the risk premium of 35,47 % applied in the case of the German waste deal and 
exceeds the range of 34-43 % that was submitted by Germany as a plausible range in the context of the German 
waste deal (83).

3.4.5.3. Pay m e n t  o f  t h e  C a p p e d  A m o u n t s

(157) In order to implement the waste cap, the Law of 12 July 2022 has been amended as follows:

(a) First, the provisions for operational waste held by the nuclear operator and the Contributing Companies will be 
transferred to Synatom and be submitted to the control of the CPN/CNV, as is already the case for the provisions 
for decommissioning and spent fuel.

(b) Second, the definition of decommissioning costs and spent fuel management costs will be modified to exclude 
and distinguish them from the capped nuclear and spent fuel liabilities. This means that Synatom is no longer 
required to establish provisions for the capped nuclear waste and spent fuel liabilities. These provisions will be 
established within Hedera.

(158) The Capped Amount of EUR 15 billion will be paid (after indexation) by Synatom to Hedera. On 31 December 
2022, out of the EUR 15 billion, EUR 8,782 billion has already been provisioned within Synatom. The remaining 
EUR 6,218 billion consists of (i) the operational waste provisions that are currently on the balance sheet of the nuc
lear operator (and the Contributing Companies) and (ii) the risk premium. This delta will be transferred to Synatom 
by the nuclear operator and the Contributing Companies, the same way as if it were a shortfall in the provisions.

(159) The amounts that are already within Synatom have been contributed by the nuclear operator and the Contributing 
Companies in the past years. Therefore, from a financial point of view, both the nuclear operator and the Contribu
ting Companies „pay” for their share in the Capped Amounts. The residual financial liability of both the Contributing 
Companies and the nuclear operator in case of a shortfall of money will be limited to the uncapped liabilities (inclu
ding the decommissioning provisions for the nuclear units, making the waste packages compliant with the contrac
tual transfer criteria).
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(83) See recitals (19) and (28) in State aid case SA.45296 (2017/N) - Germany - Transfer of Radioactive Waste and Spent Fuel Liabilities in 
Germany.



(160) Belgium considers that the transferred liabilities regarding nuclear waste do not provide an economic advantage to 
Electrabel and the Contributing Companies, since it considers that the transferred Capped Amounts adequately 
reflect the risk of subsequent cost fluctuations taken over by the State, and that the set-up of the risk transfer is such 
that a private investor would have accepted to bear it. Nevertheless, Belgium includes the transfer of nuclear waste 
and spent fuel liabilities in the notified measure, as part of the set of sub-measures which could be assessed as one 
single intervention.

3.4.6. Decommissioning liabilities

(161) At the end of the O&M Agreement, the LTO Units will be in a decommissioning and dismantling phase. The provi
sions for the decommissioning of all the Belgian nuclear power plants and the management of spent nuclear fuel 
are regulated by the Law of 11 April 2003 (84). The main principles are (i) the incorporation of the CPN/CNV, an 
independent governmental entity that has advisory and supervisory power of the establishment and management of 
the nuclear provisions, and (ii) the designation of Synatom as the „nuclear provisioning company”. This means that 
the nuclear provisions in relation to the decommissioning and dismantling of the Belgian nuclear power plants and 
the nuclear fuel used in these plants are established on the balance sheet of Synatom and no longer as provisions for 
environmental liabilities on the balance sheet of the nuclear operator and the (other) co-owners of the nuclear power 
plants, as was the case prior to 2003. The nuclear operator and the Contributing Companies then transferred the 
countervalue of their provisions to Synatom.

(162) The Law of 12 July 2022 has confirmed and enhanced CPN/CNV’s supervisory powers and replaced the Law of 
11 April 2003 with regard to the nuclear provisioning. Under the current mechanism, Synatom establishes the 
decommissioning provisions in order to cover, for each nuclear unit, the full discounted amount of the decommis
sioning costs at the time of the programmed decommissioning of the relevant nuclear unit. Synatom establishes the 
spent fuel provisions as well. Every year Synatom increases the spent fuel provisions in the pro rata of the amounts 
of spent fuel produced in the relevant year. In accordance with the law, every three years the CPN/CNV carries out 
an audit of the application and appropriateness of the calculation methods used to establish nuclear provisions.

(163) The decommissioning and dismantling of the whole nuclear park in Belgium are and remain a legal obligation of 
solely the nuclear operator, and the waste cap agreement (see section 3.4.3) does not affect the decommissioning 
obligations of the nuclear operator, which include the obligation to condition the waste into nuclear waste packages 
compliant with the CTC. Therefore, the existing decommissioning and dismantling liabilities for both the non-LTO 
and LTO Units remain with Electrabel. Under the law on nuclear provisioning of 12 July 2022, companies other 
than a nuclear operator that have or have had a share in the industrial production of electricity by fission of nuclear 
fuels, contribute to the dismantling costs. The contribution of such companies is governed in a contract between the 
nuclear operator and the contributing company.

(164) The EUR 8,410 billion mentioned in Table 4, corresponds to the IAS 37 provision for the environmental liabilities 
relating to the decommissioning nuclear liabilities which will remain with Electrabel. The provision covers (i) the 
costs for the decommissioning of the whole nuclear park and (ii) the costs of making the waste (both the decommis
sioning and the operational waste of the whole nuclear park) and spent fuel (of the whole nuclear park) compliant 
with the relevant CTC to be transferred in line with the Implementation Agreement. The amount of the provision 
fluctuates and depends on the likelihood of the cost and the consumption of the provisions. In contrast to the nuc
lear waste provision, the decommissioning provision made by Electrabel is not capped, nor is it a fixed amount. The
refore, if the actual costs exceed the provision, the additional cost will need to be paid by Electrabel and the Contri
buting Companies. The same goes for the case when the countervalues of these provisions are lower than the 
provisions (e.g., in case of unsuccessful investments).
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(84) Law of 11 April 2003, regarding „Provisions for the dismantling of nuclear power plants and the management of fissile materials irra
diated in these plants”.



(165) BE-NUC does not bear any decommissioning liability, except for two exceptions where the Belgian State will be liable 
for any direct or indirect increase in decommissioning liabilities:

(a) in relation to the nuclear operations other than the nuclear units Doel 4 and Tihange 3 (non-LTO Units) if and 
to the extent that they demonstrably result from the LTO Project (85), and

(b) in relation to nuclear operations at Doel 4 and Tihange 3 (LTO Units), to the extent that they demonstrably 
result from the LTO Project or from circumstances occurring after the LTO restart date in respect of the first 
LTO Unit to achieve such date (86).

(166) The burden and risk of proof for the increased decommissioning costs linked to the LTO Project lies with Electrabel, 
as the nuclear operator.

(167) These LTO decommissioning and dismantling liabilities („additional decommissioning liabilities resulting from the 
LTO Project”), if proven by Electrabel, will be borne by the Belgian State by the means of a one shot (full and final) 
lump sum payment on the closing date of the transaction. Like the nuclear waste provision, the decommissioning 
provision has been calculated by Synatom, based on its industrial scenario for the decommissioning and dismantling 
(based on a no LTO-scenario), including margins for contingencies, uncertainties, and other risks that may arise in 
accordance with applicable accounting standards (IAS 37) (same assumptions as submitted to the CPN/CNV for the 
2022 revision of its nuclear provisions). This calculation is also subject to the CPN/CNV’s triennial review. The 
methodology aims at coming to a realistic estimate of expected decommissioning costs and to ensure sufficient pro
visioning.

(168) The Belgian State and Electrabel should agree on the amount within a set timeframe, and if they fail to do so, the 
matter will be submitted to the CPN/CNV for decision. Since the Belgian government and Electrabel failed to agree 
on the amount within the set timeframe, the matter was submitted to the CPN/CNV for decision (in accordance 
with Article 16.4.E of the IA) and is pending there. The payment made by the Belgian State to the nuclear operator 
will be transferred to Synatom and used to increase the nuclear provisions within Synatom.

(169) If the LTO does not progress as intended, Electrabel and the Belgian State can reduce the LTO decommissioning and 
dismantling liabilities, and the Belgian State will be reimbursed accordingly by Electrabel. However, LTO decommis
sioning and dismantling liabilities cannot be increased in case the costs are higher than the payment made by the Bel
gian State. If at the time of decommissioning and dismantling, the provisions itself or the countervalue of the provi
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(85) Concrete examples of such additional costs include but are not limited to e.g. the postponement of certain operational steps part of the 
post-operational period of the non-LTO Units (transfers of fuel elements between the deactivation pools and the spent fuel storage faci
lities), which are optimised at site level and must be undertaken under an integrated schedule. Due to the LTO of the Doel 4 and 
Tihange 3 units, the ongoing post-operational period of the nearby units Doel 3 and Tihange 2 will be extended. In turn, the post-ope
rational period of the next units on the decommissioning schedule (Doel 1&2 and Tihange 1) will be lengthened; the lengthening of 
the dismantling duration of the Tihange 2 unit: the water and waste treatment facilities that are needed for the operation of Tihange 3 
are part of the Tihange 2 unit. Whereas the dismantling of the reactor building can be realised in parallel with the operation of the 
water and waste treatment facilities, no nuclear auxiliary building can be dismantled. The operation of the water and waste treatment 
facilities, and therefore the dismantling duration of the Tihange 2 unit, has to be lengthened until the end of the post-operational 
period of Tihange 3.

(86) Concrete examples of such additional costs include but are not limited to e.g. common site services (e.g. site security, militaries/police, 
fire brigade, etc.) and shared infrastructures will have to be kept up and running in post-operational phase for one unit in the Doel and 
Tihange sites respectively, while it was previously foreseen for several units; project costs of the post-operational phase of the LTO 
Units will also be impacted by the reduction in the number of units concerned (e.g. project management, procurement efficiency, com
mercial advantages, etc.).



sions are too low to cover the costs, Electrabel, EDF Belgium and Luminus (the Contributing Companies, see foot
note 65) will be obliged to pay for the shortfall. Electrabel and the Contributing Companies will pay their share of 
the amount respectively of the increase in the provisions directly to Synatom. The Contributing Companies will 
agree with the nuclear operator on the detailed terms and conditions of this contribution. BE-NUC will not pay for 
any increase in the decommissioning provisions.

(170) The provisions for the radioactive operational waste (i.e., radioactive waste that is produced because of the operation 
of a nuclear power plant but not yet conditioned into nuclear waste package) are currently not governed by the Law 
of 12 July 2022 as they are not considered as waste stemming from decommissioning activities. Therefore, they are 
not part of the nuclear provisions managed by Synatom. Costs related to the operational waste and spent fuel produ
ced by the LTO Units during the LTO Period will be paid by the co-owners of the LTO Units (BE-NUC and Luminus): 
this includes the costs for making the operational waste compliant with the CTC and a volume adjustment fee for 
these additional volumes. Electrabel and the Contributing Companies (to the extent they have agreed to cover for 
their share of these costs) will establish provisions for radioactive operational waste in accordance with the appli
cable accounting rules.

(171) Belgium submits that the (potential) payment for decommissioning and dismantling liabilities by the Belgian govern
ment is only intended to cover the risks of increased decommissioning costs that would result from (among others) 
regulatory or technical circumstances, such as the modification of buildings or equipment. Insofar as the payment 
only covers extra decommissioning cost due to the LTO, it does not cover any operating costs relating to day-to-day 
management or usual activities and do not have distortive effects. Nevertheless, Belgium includes the additional 
decommissioning liabilities resulting from the LTO Project in the notified measure, as part of the set of sub-measures 
which could be assessed as one single intervention.

3.4.7. Impact on risk profile and release of non-European assets

(172) Belgium acknowledges that the payment of the cap has a positive impact on the risk profile of the nuclear operator, 
since a significant part of its nuclear liabilities will be covered by the cap. Moreover, these liabilities also include costs 
to be borne over a very long period of time. This long term inherently leads to uncertainties, which are therefore 
covered by the payment of the cap. Belgium submits that there are nevertheless risks remaining for the nuclear ope
rator, such as for instance (i) decommissioning costs that could be higher than the current provisions or the final 
value of the assets constituting the value of the provisions, (ii) volume risk if final volumes of nuclear waste and 
spent fuel turn out to be higher than the volume credit, (iii) repayment of loans to Synatom, and (iv) other costs and 
liabilities associated with the operation of a nuclear power plant. Belgium submits that this different risk profile jus
tifies and requires a revision of the package of measures to ensure the safety and supervision of the nuclear opera
tor’s financial situation.

(173) Belgium submits that the lumpsum payment of EUR 15 billion to Hedera justifies the release of Electrabel’s non- 
European assets from Electrabel’s perimeter (and the accompanying monitoring of the CPN/CNV). In addition, 
Engie, as the French parent company of Electrabel, will ensure that at the time of closing the agreement between the 
Belgian State and Electrabel, at least EUR 4 billion of assets (equity value as of 30 June 2023) will remain in Electra
bel.

(174) In addition, Belgium submits that Engie grants an unlimited and non-cancellable parent company guarantee on 
request for (i) Electrabel’s decommissioning obligations (which also includes the risk that the value of the provisions 
is insufficient), (ii) volume risk under the cap and (iii) the repayment of (current or future) loans with Synatom. This 
parent company guarantee is based on the principle of „pay first, discuss later”. The Law of 12 July 2022 strengthe
ning the framework applicable to provisions established for the decommissioning of nuclear power stations and 
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spent fuel management and partially repealing and amending the Law of 11 April 2003 on provisions for the 
decommissioning of nuclear power stations and for the management of fissile material irradiated in those nuclear 
power plants is amended in order to provide a legal basis for the obligation to provide this parent company guaran
tee. In addition, the French parent company also provides shareholder support to Electrabel to enable Electrabel to 
honour its payment obligations as a nuclear operator under the O&M Agreement and a guarantee under the cash 
pooling scheme in the group.

(175) Belgium submits that the thresholds for capital decisions will be considerably lowered. At present, the CPN/CNV 
must give its prior approval for capital decisions of EUR 750 million, which will be lowered to EUR 150 million, 
EUR 200 million or EUR 250 million (depending on the repayment degree of the loans) (87). In addition, Electrabel 
will also have to provide the CPN/CNV with an update of the valuation of European assets to enable the CPN/CNV 
to better assess the impact of the proposed capital decision.

(176) Belgium submits that the release of non-EU assets of Electrabel does not grant Electrabel a selective economic advan
tage. As the waste cap modifies the risk profile of the nuclear operator, it justifies and requires an adjustment of the 
existing security package, i.e., the removal of Electrabel’s non-European assets from the Electrabel perimeter (and the 
associated supervision of the CPN/CNV). Nevertheless, Belgium includes the release of non-EU assets of Electrabel in 
the notified measure, as part of the set of sub-measures which could be assessed as part of one single intervention.

3.5. Component 3: Legal protections

(177) The agreement between the Belgian State and Engie also includes provisions on legal protections (a.o. Clause 19 of 
the Implementation Agreement), which define the risk-sharing in the event of future legislative changes. These provi
sions are also mentioned in Chapter 4 of the Phoenix Law (see section 3.7.2) concerning the security of supply of 
energy and the reform of the nuclear energy sector. Chapter 4 of the before-mentioned law does not establish a com
pensation system but provides the legal basis for concluding the contracts to protect against changes in the law. The 
relationship between the parties will therefore be governed solely by the provisions of the Implementation Agree
ment.

(178) These provisions concluded with Engie and Electrabel, as part of the broader transaction, provide, inter alia, that if 
the Federal Government or the Federal Parliament adopts new regulations specifically concerning nuclear operators 
in Belgium or Electrabel’s nuclear activities and having a negative impact on the material terms of the transaction, 
the Belgian State will indemnify Engie (or one of the Engie group companies) for the direct losses it actually incurs. 
This also includes the payments Engie has to make to Luminus in the context of the indemnification. In accordance 
with Belgian law, the claimant must prove its claim and the amount of indemnification will be determined by 
a court or an arbitration procedure. Belgian courts are competent, but there is a reciprocal arbitration option for 
UNICTRAL arbitration.

(179) This provision does not apply if the legal amendment results from the transposition of European or international 
law, unless if the Federal Government or the Federal Parliament has actively promoted such legislation at another 
level (international, supranational, European regional, municipal, etc.) or has actively promoted a judicial decision.
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(87) Concretely, this means that previously Electrabel could decide to distribute dividends of EUR 749 999 999,99 without requesting prior 
approval, and that such approval will now be required from EUR 150 000 000 (or EUR 200 000 000 or EUR 250 000 000 depending 
on the degree of repayment of the loans).



(180) Belgium submits that the Commission’s decisional practice suggests that protections against change in law can con
stitute State aid. Belgium refers in this respect to Commission decision regarding the lifetime extension of three other 
nuclear reactors in Belgium, in which the Commission examined the indemnification clauses contained in the agree
ments concluded between the Belgian State and the owners of nuclear power plants. As a consequence, Belgium 
concludes that the legal protections agreement between the Belgian State and Engie could imply the granting of 
a selective economic advantage to Engie.

3.6. Beneficiaries

(181) The ultimate beneficiaries of the notified measure are (1) Engie, as parent company of Electrabel, which is the sole 
operator and co-owner of the LTO Units (89,807 %) and as direct party to the Implementation Agreement concluded 
with the Belgian government, and (2) EDF S.A. („EDF”), as ultimate parent company of Luminus, which is co-owner 
of the LTO Units (10,193 %) and part of the Contributing Companies and as parent company of EDF Belgium, as 
part of the Contributing Companies.

(182) Regarding Component 1 of the notified measure, Electrabel and Luminus, are counterparties of the State in the two- 
way CfD and benefit from the SDC Loans, and are therefore direct beneficiaries of these sub-measures. Regarding the 
other sub-measures under Component 1, which provide support for the operation and maintenance of the LTO 
Units, Electrabel, is a direct beneficiary as nuclear operator, shareholder in the JV with the Belgian State and co-ow
ner of the LTO Units, while Luminus is an indirect beneficiary as co-owner of the LTO Units. Luminus benefits from 
the reduction of operational risks through the access to the WCF for the nuclear operator, the provision of the share
holder loan, and the set-up of the ASA and EMSA, without itself being direct beneficiary of these sub-measures.

(183) Regarding Component 2 of the notified measure, the transfer of nuclear waste liabilities and the agreement on 
decommissioning liabilities benefit the nuclear operator, Electrabel, as well as Luminus and EDF Belgium in their 
role as Contributing Companies, who are, together with the nuclear operator, financially responsible for the nuclear 
waste and decommissioning liabilities.

(184) Regarding Component 3 of the notified measure, the legal protections provide that unilateral measures adopted by 
the Belgian State specifically affecting or applying to the operators of the nuclear units in Belgium and adversely 
modifying the material terms of the transaction would trigger a right to indemnification. Therefore, the direct bene
ficiaries are the operator (and co-owner) of the nuclear reactors in Belgium, Electrabel, BE-NUC and any affected 
entity of the Engie group, while the indirect beneficiary is Luminus, as co-owner of the LTO Units.

3.7. National legal basis and transparency

(185) The lifetime extension of the two nuclear reactors and related support mechanisms which are part of the agreement 
with Engie and Electrabel (LTO Project) require a number of legislative changes. The different legislative changes rela
ted to different parts of the LTO Project are described in the sections below.

(186) The federal State is the granting authority for the measure addressed in the current decision.

3.7.1. Amendment of the Nuclear Phase-Out law

(187) As mentioned in recital (4), in 2003, Belgium decided to gradually phase out the production of electricity through 
nuclear power. Following the Nuclear Phase-Out law, the seven nuclear reactors in Belgium would have to shut 
down 40 years after the start of their industrial electricity production and no new nuclear plants could be built. As 
mentioned in recital (4) and footnote 5, the Nuclear Phase-Out law has been modified three times in order to allow 
for the lifetime extension of Tihange 1 (Law of 18 December 2013), Doel 1 and Doel 2 (Laws of 28 June 2015 and 
11 October 2022).
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(188) The 10-year lifetime extension of Doel 4 and Tihange 3 requires another modification of the Nuclear Phase-Out law. 
In accordance with Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on 
the assessment of the effects of certain public and private projects on the environment, Council Directive 92/43/EEC 
of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora and Directive 2009/147/EC of 
the European Parliament and of the Council of 30 November 2009 on the conversation of wild birds, an environ
mental impact assessment is required and has been made.

(189) The modifications to the Nuclear Phase-Out law are limited to allow for the extended operation of the two LTO 
Units. The start of the 10-year lifetime extension is the „LTO Restart Date” of the LTO Unit concerned as defined in 
the agreement between Engie and the Belgian State.

(190) These modifications have been implemented by the „Law amending the Nuclear Phase-Out Law” (88), which modifies 
articles 2 and 4 of the Nuclear Phase-Out Law. The Law amending the Nuclear Phase-Out Law has been approved by 
the Parliament in plenary session on 18 April 2024 and has been signed by the King on 26 April 2024. It has been 
published in the Belgian Official Gazette on 5 June 2024.

3.7.2. „Phoenix Law”

(191) The different elements of the LTO Project are implemented through a separate „Law to guarantee security of supply 
in the energy sector and reforming the nuclear energy sector” (89), also referred to as „Phoenix Law”. The Phoenix 
Law includes the following chapters:

(a) the first chapter includes a list of definitions of concepts used throughout the Law;

(b) the second chapter implements the cap mechanism and allows for the release of the non-European Assets; it is 
a transposition of the articles 16.1 and 16.2 and Schedule 4 of the Implementation Agreement;

(c) the third and fourth chapters provide for the legal basis to conclude the Remuneration Agreement and the legal 
protections’ provisions of the Implementation Agreement respectively;

(d) the fifth and sixth chapters modify the Gas Law (90) and Electricity Law (91) respectively (92);

(e) the seventh chapter states that the cap mechanism as set out in chapter 2 is an exception to the unlimited liabi
lity of the waste producer and that the Phoenix Law prevails over article 179 of the NIRAS/ONDRAF Law (93);
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(88) Law amending the law of 31 January 2003 on the phasing-out of nuclear energy for industrial electricity production purposes (Wet tot 
wijziging van de wet van 31 januari 2003 houdende de geleidelijke uitstap uit kernenergie voor industriële elektriciteitsproductie/Loi modifiant la loi 
du 31 janvier 2003 sur la sortie progressive de l'énergie nucléaire à des fins de production industrielle d'électricité).

(89) Wet houdende de verzekering van de bevoorradingszekerheid op het gebied van energie en de hervorming van de sector van de nuc
leaire energie. Loi portant la garantie de la sécurité d’approvisionnement dans le domaine de l’énergie et la réforme du secteur de l’éner
gie nucléaire.

(90) Law of 12 April 1965 on the transport of gaseous products and others through pipelines (Wet van 12 april 1965 betreffende het ver
voer van gasachtige produkten en andere door middle van leidingen / Loi du 12 avril 1965 relative au transport de produits gazeux et 
autres par canalisations).

(91) Law of 29 April 1999 on the organisation of the electricity market (Wet van 29 april 1999 betreffende de organisatie van de elektrici
teitsmarkt / Loi du 29 avril 1999 relative à l’organisation du marché d’électricité).

(92) These modifications are limited to the express transposition of the „public body exception” of the Directive 2009/73/EC of the Euro
pean Parliament and of the Council of 13 July 2009 concerning common rules for the internal market in natural gas and repealing 
Directive 2003/55/EC and Directive (EU) 2019/944 of the European Parliament and of the Council of 5 June 2019 on common rules 
for the internal market for electricity and amending Directive 2012/27/EU.

(93) Law of 8 August 1980 on the budgetary proposals 1979-1980 (Wet van 8 augustus 1980 betreffende de budgettaire voorstellen 
1979-1980 / Loi du 8 août 1980 relative aux propositions budgétaires 1979-1980).



(f) the eight chapter modifies the Law on nuclear provisions of 11 April 2003 (94). These modifications include (i) 
the implementation of the cap mechanism (i.e. Synatom will no longer be required to establish provisions for 
the capped nuclear waste and spent fuel liabilities), (ii) enhancing of the control on nuclear provisions, (iii) the 
impact of a possible annulment of the B&C-cap, (iv) the legal basis for the LTO dyssynergies payment; (v) the 
obligation for Engie to provide the parent company guarantee („PCG”) for decommissioning liabilities, volume 
adjustment fees and the Synatom loans, as well as the PCG for the cash pooling entities, and (vi) the obligation 
to include an accelerated repayment clause in all intragroup loans;

(g) the nineth chapter provides for the legal basis for the Belgian State to take the participation in BE-NUC;

(h) the tenth chapter deals with the entry into force of the Phoenix Law (95).

(192) The Phoenix Law has been approved by the Parliament in plenary session on 18 April 2024 and signed by the King 
on 26 April 2024. It has been published in the Belgian Official Gazette on 5 June 2024.

3.7.3. Laws on Belgian government structure

(193) The Belgian State will establish two new public entities that will take up certain responsibilities in relation to the LTO 
Project.

(a) an autonomous service with accounting independence, named „BE-WATT” (96), has been incorporated by the 
„BE-WATT Law” (97) to become the Belgian government’s shareholder in BE-NUC and the counterparty of the 
Remuneration Agreement; and

(b) a new sui generis public institution with legal personality, Hedera, has been incorporated by the „Hedera 
Law” (98) to take over the financial responsibility for the capped nuclear waste and spent fuel liabilities and 
manage the capped amounts.

(194) The BE-WATT Law and the Hedera Law have been approved by the Parliament in plenary session on 18 April 2024
and signed by the King on 26 April 2024. They have been published in the Belgian Official Gazette on 5 June 2024.

3.7.4. Modification Royal Decree Authorisations
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(94) Law of 12 July 2022 enhancing the framework applicable on the provisions established for the dismantling of the nuclear power 
plants and for the management of spent fuel and partially repealing and modifying the law of 11 April 2003 on the provisions establi
shed for the dismantling of the nuclear power plants and of the management of the fuel irradiated in these nuclear power plants (Wet 
van 12 juli 2022 tot versterking van het kader dat van toepassing is op de voorzieningen aangelegd voor de ontmanteling van de kern
centrales en voor het beheer van verbruikte splijtstof en tot gedeeltelijke opheffing en wijziging van de wet van 11 april 2003 betref
fende de voorzieningen aangelegd voor de ontmanteling van de kerncentrales en voor het beheer van splijtstoffen bestraald in deze 
kerncentrales / Loi du 12 juillet 2022 renforçant le cadre applicable aux provisions constituées pour le démantèlement des centrales 
nucléaires et de la gestion du combustible usé et abrogeant partiellement et modifiant la loi du 11 avril 2003 sur les provisions consti
tuées pour le démantèlement des centrales nucléaires et de la gestion de matières fissiles irradiées dans ces centrales nucléaires).

(95) The Phoenix Law will enter into force on closing of the transaction. However, there are three exceptions: (i) the provisions in relation to 
the competences of the Commission on Nuclear Provisions with regard to the LTO dyssynergies will enter into force retroactively as 
from 13 December 2023 (signing of the Implementation Agreement), (ii) the incorporation of the provisions for operational waste 
within Synatom will enter into force at the date of the grant of the A-cap and (iii) the legal basis for the participation in BE-NUC and 
the obligation to conclude new removal contracts will enter into force on the tenth day after publication in the Belgian Official Gazette.

(96) Administratieve diensten met boekhoudkundige autonomie / Service Administratif à Comptabilité Autonome („ADBA/SACA”).
(97) „Law on the creation, organisation and operation of the administrative service with autonomous accounting, called BE-WATT and 

various provisions relating to the exchange of information”.
(98) Law on the creation, organisation and operation of a public institution whose purpose is to take over the financial responsibility for 

certain nuclear liabilities.



(195) The Royal Decree Authorisations regulates the authorisation of installations that condition nuclear waste. This Royal 
Decree will be modified to allow the authorisation of conditioning installations that condition nuclear waste in 
accordance with the contractual transfer criteria. A separate category will be introduced for authorisations for condi
tioning installations that condition in accordance with contractual transfer criteria.

(196) The Royal Decree Authorisations has been adopted on 11 July 2024 and has been published in the Belgian Official 
Gazette on 15 July 2024 (99).

3.7.5. Royal Decree on Contractual Transfer Criteria

(197) The Royal Decree on Contractual Transfer Criteria („CTC”) will determine the contractual transfer criteria and the 
categorisation of the waste package, as well as the way they consume the volume credit.

(198) The Royal Decree on CTC has been adopted on 11 July 2024 and has been published in the Belgian Official Gazette 
on 15 July 2024 (100).

3.8. Budget and financing

(199) The total funding requirement of the LTO Project will be financed via the general State budget, including the poten
tial paybacks from the two-sided CfD.

(200) Belgium estimates that the CAPEX costs of the LTO Project amount to EUR [2 000-2 500] million, and the total ope
rating costs over the lifetime to be EUR [7 000-7 500] million.

(201) The net impact on the Belgian State budget is twofold: first, through the capital contribution of EUR 24,7 million to 
the JV (see recital (52)) (101), and, second, through the net cost of measures payable by the RA Counterparty. Belgium 
submits that the expected budget spending depends not only on costs projections, but also on energy market price/ 
revenues projections, because the LTO Project will be funded by a combination of market revenues, CfD difference 
payments, minimum OPEX and capital payments, and SDC Loans.

(a) Under the base case projection of the signing financial model, over the lifetime of the project the RA Counter
party will receive a total net nominal amount of EUR [0-500] million.

(b) However, if electricity prices were to evolve according to a lower projection, the cost of the measure to the Bel
gian government would increase by EUR [4 000-4 500] million due to higher CfD payments. In case of an unex
pected event whereby both nuclear plants would be unavailable, the RA Counterparty would also be exposed to 
providing additional support of EUR [500-1 000] million per year of unavailability. In a negative scenario of 
low electricity prices and a 12-month unavailability event, the RA Counterparty would have to provide a total 
net (nominal) amount of EUR [4 000-4 500] million over the project lifetime, i.e., the budget of the measure 
would be close to [40-50] % of total capital and operating costs.
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(99) „Arrêté royal modifiant l'arrêté royal du 18 novembre 2002 réglant l'agrément d'équipements destinés à l'entreposage, au traitement et 
au conditionnement de déchets radioactifs” / „Koninklijk besluit tot wijziging van het koninklijk besluit van 18 november 2002 hou
dende regeling van de erkenning van uitrustingen bestemd voor de opslag, verwerking en conditionering van radioactief afval”.

(100) „Arrêté royal relatif à la répartition des déchets radioactifs et du combustible nucléaire usé, aux unités et méthodes de consommation 
des crédits de volume et aux critères de transfert contractuels” / „Koninklijk besluit inzake de indeling van het radioactief afval en de 
verbruikte kernbrandstof, de meeteenheden en de wijze van verbruik van de volumekredieten, en de contractuele overdrachtscriteria”.

(101) The Belgian State will also provide the equity injection and shareholder loan (see section 3.3.3) and the SDC Loans (see section 3.3.7). 
As described under the referred sections, those sources of funding will be reimbursed to the Belgian State with interest and do not con
stitute a net cost.



4. ASSESSMENT OF THE MEASURE

4.1. Existence of aid

(202) Under Article 107(1) TFEU, any aid granted by a Member State or through State resources in any form whatsoever 
which distorts or threatens to distort competition by favouring certain undertakings or the production of certain 
goods, in so far as it affects trade between Member States, is incompatible with the internal market.

(203) To conclude whether State aid is present in this case, the Commission must assess whether all cumulative criteria of 
Article 107(1) TFEU are met for the measures under assessment.

4.1.1. A single intervention comprising multiple sub-measures

(204) As mentioned in recital (29), it was the Belgian State who took the initiative in March 2022 to start negotiating the 
LTO Project. As mentioned in recitals (30) to (33), these negotiations led to the conclusion of a „Heads of Terms” 
agreement in June 2023, comprising the business model, long-term storage and disposal of nuclear waste, and legal 
protections. This Heads of Terms agreement led to a more complete set of definitive agreements in December 2023. 
As mentioned in recital (37), all these parts of the measure aimed together at the lifetime extension of the LTO Units. 
Therefore, all components of the notified measure, as detailed in sections 3.3, 3.4 and 3.5, were planned together, 
have the same objective and are established by the same agreement, namely the Implementation Agreement (see reci
tal (35)), the same legislative act, namely the Phoenix Law concerning the security of supply of energy and the reform 
of the nuclear energy sector (see section 3.7.2), and are all granted by the same granting authority, namely the Bel
gian State.

(205) In addition, the lifetime extension of the two nuclear reactors, and hence the LTO Project, was initiated by the Bel
gian government, and Engie’s and Electrabel’s participation to the agreement was conditional upon obtaining an 
appropriate level of remuneration, a guarantee against legal changes concerning electricity production from nuclear 
sources, and additional de-risking as regards the cost of nuclear waste and decommissioning of the nuclear reactors 
(see recitals (5) and (6)). Therefore, each of the three components of the notified measure constituted a necessary 
condition to Engie and Electrabel’s participation in the extension of the LTO Units’ lifetime.

(206) Furthermore, even before the final agreement was signed in December 2023, Electrabel had to kick-off certain deve
lopment activities as early as 2023 in order to have the nuclear reactors back online by the LTO restart target date of 
1 November 2025 (see recital (39)). To this end, Engie and the Belgian government concluded Heads of Terms on 
a potential Joint Development Agreement („JDA”) in March 2023, which they eventually agreed upon on 29 June 
2023, and amended on 21 July by the JDA+ and on 13 December 2023 by the JDA++ (see recitals (33) to (35)). The 
JDA++ stipulates that Electrabel and the Belgian State would both cover 50 % of the costs of the development activi
ties (e.g., feasibility studies, but no physical intervention or start of works by Engie), while the full cost of those works 
would be borne by Belgium should the lifetime of the nuclear reactors eventually not be extended.

(207) Where consecutive interventions are so closely linked to each other, especially having regard to their chronology, 
their purpose and the circumstances of the undertaking at the time of those interventions, that they are inseparable, 
they can be considered as a „single intervention” (102). For instance, a series of State interventions which take place in 
relation to the same undertaking in a relatively short period of time, are linked to each other, or were all planned or 
foreseeable at the time of the first intervention, may be assessed as one intervention.
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(208) The Commission observes that all sub-measures of Component 1 of the notified measure (the JV, JDA++, the CfD, 
the SDC Loans, WCF, MOCP, shareholder loan) are closely linked, since they all have as primary purpose the de-ris
king of the lifetime extension and the provision of stable revenues to the LTO Units (through the pre-funding of cer
tain development activities, a guaranteed level of remuneration and the participation by the Belgian State in the LTO 
project through the set-up of a JV (BE-NUC) (described in detail in section 3.3)), and therefore are all related to the 
enabling of the lifetime extension as such. All the sub-measures of Component 1 can therefore be seen as one single 
intervention. All sub-measures of Component 2 (described in detail in section 3.4) consider the transfer of liabilities 
related to nuclear waste, spent fuel and decommissioning, which are related to the nuclear provisions managed by 
Synatom64, as subsidiary of Electrabel. Hence, also the sub-measures of Component 2 can therefore be seen as one 
single intervention. In addition, all the financial provisions provided under Component 1, the agreements related to 
nuclear waste and decommissioning in Component 2, and the agreement regarding legal protections in Component 
3 (described in detail in section 3.5) are all related to the same purpose and event, namely the lifetime extension of 
the two nuclear reactors (LTO Project). The waste and decommissioning agreements were part of the requests by 
Engie to agree on the lifetime extension and are therefore inherent parts to the conclusion of the overall deal (see 
recital (6)). In addition, both the waste cap in Component 2 and the legal protection measures in Component 3 
modify the risk profile of the nuclear operator (see recital (57)), hereby also affecting the financial conditions of the 
sub-measures in Component 1. Therefore, the three components of the notified measure are closely linked and all 
part of the same single intervention, the LTO Project. The three components are interdependent and have mutually 
enhancing effects for the performance of the agreement on the lifetime extension.

(209) The Commission therefore considers that the three components of the notified measure (Component 1, Component 
2 and Component 3) should be examined together as one single intervention.

(210) As mentioned in recital (37), Belgium agrees that the three components of the notified measure (Component 1, 
Component 2 and Component 3), including the several sub-measures, can be considered as part of one single inter
vention.

4.1.2. Imputability to the State and financing through State resources

(211) For measures to be categorised as aid within the meaning of Article 107(1) TFEU, they must be granted directly or 
indirectly through State resources. It is established case-law (103) that measures financed through compulsory charges 
imposed by the legislation of the Member State, managed and apportioned in accordance with the provisions of that 
legislation, may be regarded as State resources within the meaning of Article 107(1) TFEU, even if they are managed 
by private or public entities separate from the public authorities. This means that both advantages which are granted 
directly by the State and those granted by a public or private body designated or established by the State are included 
in the concept of State resources within the meaning of Article 107(1) TFEU.

(212) Furthermore, it is not necessary to establish, in all cases, that there has been a transfer of State resources to assess the 
measure as State aid within the meaning of Article 107(1) TFEU (104).
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(213) Since (i) the combination of sub-measures of the LTO Project as described in section 3 has been decided by the Bel
gian State (in agreement with Engie) at the time of signing the Implementation Agreement on 13 December 2023, 
(ii) the LTO Project also involves the creation of a partly State-owned entity (BE-NUC), and (iii) the granting authority 
is the Belgian State, the three components of the notified measure are imputable to the Belgian State.

(214) The LTO Project involves a number of sub-measures involving a transfer of State resources to the benefit of a newly 
set-up JV owned by the State and Electrabel (BE-NUC). In particular, a State-backed CfD, allowing the JV to receive 
a complementary remuneration in case market prices would lead to a shortfall in revenues from operation, exposes 
the State to a transfer of State resources to the benefit of the JV.

(215) Therefore, the LTO Project involves State resources and is imputable to the State.

4.1.3. Economic advantage conferred on certain undertakings or the production of certain goods (selective advantage)

(216) An advantage, within the meaning of Article 107(1) TFEU, is any economic benefit, which an undertaking would not 
have obtained under normal market conditions, i.e., in the absence of State intervention (105).

(217) The LTO Project, including the three components of the notified measure, targets the lifetime extension of two nuc
lear power plants with a view to offering electricity in the energy market and hereby contributing to security of 
supply. The measure will provide the main beneficiaries, Electrabel and Luminus, with a specific advantage which is 
not made available to other energy operators in similar legal and factual situations, having regard to the objective and 
the effects of the measure, namely, to provide financing and stable revenues to extend the lifetime of two nuclear 
reactors and to guarantee security of electricity supply in Belgium, which it would not have obtained under normal 
market conditions and without a specific agreement regarding the various components of the measure as set out in 
section 3. This advantage is selective in that it favours the owners and the operator of the LTO Units, that are in 
a comparable factual and legal situation to other generation capacity providers that do not have the opportunity to 
operate nuclear plants in Belgium, but that can also contribute to security of supply (such as gas plants, demand res
ponse operators, storage providers).

(218) In addition, many of the individual sub-measures that are part of the LTO Project, confer a selective economic advan
tage to Electrabel and/or Luminus (and to a lesser extent to the Contributing Companies where relevant). For 
instance, the RA, including a two-way CfD, establishes a fixed revenue stream for the production of electricity from 
nuclear sources, hereby shielding the owners of the plants, Electrabel and Luminus, from market risks. The State 
also provides a shareholder loan, SDC Loans and a minimum OPEX and capital payment to cover for the start-up 
costs of the LTO Units and their potential lack of profitability. These loans and agreements are not available to other 
competitors and thus confer a selective economic advantage to Electrabel and Luminus.

(219) Therefore, since the CfD confers a selective economic advantage to the beneficiaries, the LTO Project confers a selec
tive economic advantage to its beneficiaries.

(220) As mentioned in recital (82), Belgium agrees that CfD mechanisms may constitute State aid as they protect beneficia
ries from price volatility in the electricity market and grant a selective advantage on the counterparty.

4.1.4. Distortion of competition and trade within the Union
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(221) The electricity market has been liberalised and electricity producers are engaged in trade between Member States so 
that an advantage granted to the producers of nuclear electricity is likely to distort competition and affect trade bet
ween Member States. Electricity from nuclear sources is generally sold on the internal market for electricity where it 
enters in competition with all sources of electricity, including those in other Member States. In addition, the Belgian 
electricity market is highly interconnected in the Core Capacity Calculation region.

(222) Therefore, the advantage granted to Electrabel and Luminus through the LTO Project is likely to distort competition 
and affect trade between Member States.

4.1.5. Conclusion on the existence of aid under Article 107(1) TFEU

(223) For the reasons mentioned in sections 4.1.1, 4.1.2, 4.1.3 and 4.1.4, the Commission considers that Component 1, 
Component 2 and Component 3 of the notified measure, together the LTO Project or single intervention, constitute 
State aid within the meaning of Article 107(1) TFEU. The Commission notes that Belgium does not dispute the State 
aid character of the CfD, the MOCP, the SDC Loans, and the legal protections (see sections 3.3.4, 3.3.5, 3.3.7, 
and 3.5). Regarding the other components of the measure to support the LTO Project, Belgium does not consider 
them as State aid, but has included them in the notified measure, as part of the set of sub-measures which could be 
assessed as one single intervention (see sections 3.3.1, 3.3.2, 3.3.3, 3.3.6, 3.3.8, 3.3.9, 3.3.10, 3.3.11, and 3.4).

4.2. Legality of the aid

(224) The measure was notified to the Commission on 21 June 2024 and has not been implemented before the target clo
sing date of the transaction (30 November 2024 is the current Longstop Date in the Implementation Agreement, 
and no actual works – other than the preparatory works that are part of the development activities under the JDA+ 
+ - will be executed before that date). The implementation is furthermore made conditional upon the Commission 
approval of the notified measure (State aid approval is part of the conditions precedent to the agreement). Therefore, 
the Belgian authorities have fulfilled the notification and standstill obligations under Article 108(3) TFEU.

4.3. Compatibility of the measure with Article 107(3)(c) TFEU

(225) Article 107(3)(c) TFEU provides that the Commission may declare compatible „aid to facilitate the development of cer
tain economic activities or of certain economic areas, where such aid does not adversely affect trading conditions to an extent con
trary to the common interest”. Therefore, compatible aid under that provision of the Treaty must contribute to the deve
lopment of certain economic activity. Furthermore, the aid should not distort competition in a way contrary to the 
common interest. The Commission must thus verify:

(a) Whether the aid measure facilitates the development of an economic activity by:

— identifying the economic activity supported by the aid; and

— showing that the aid effectively facilitates the development of the economic activity,

— without that activity breaching any relevant Union rules.

(b) Whether the aid measure cannot unduly affect trading conditions to an extent contrary to the common interest 
by:

— identifying the market(s) affected by the aid;

— identifying the positive effects of the aid measure on the internal market;

— assessing how the aid measure minimises the distortions on competition and trade by evaluating the neces
sity of the aid, its appropriateness and its proportionality;
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— identifying the outstanding distortions of trading conditions that cannot be avoided (despite the aid being 
necessary, appropriate, proportionate); and

(c) weighing up the positive effects of the aid with the negative effects on competition and trade in the internal mar
ket.

4.3.1. Positive condition: development of an economic activity

(226) Under Article 107(3)(c) TFEU, the measure must contribute to the development of certain economic activities (106).

4.3.1.1. C o n t r i b u t i o n  t o  t h e  d e v e l o p m e n t  o f  a n  e c o n o m i c  a c t i v i t y

(227) The objective of the LTO Project is to ensure the continuation of nuclear power generation in Belgium for a prolon
ged period of 10 years, hereby contributing to security of supply in Belgium, and securing the financing of nuclear 
waste and spent nuclear fuel in the long term.

(228) The Court of Justice has established that Article 107(3)(c) TFEU may be applied to investments in nuclear power 
generation (107), so that the LTO Project contributes to the development of an economic activity in Belgium.

(229) The Commission therefore considers that the LTO Project facilitates the development of certain economic activities, 
namely the generation of nuclear based energy, as required by Article 107(3), point (c), TFEU.

4.3.1.2. I n c e n t i v e  e f fe c t

(230) State aid can only be considered to facilitate an economic activity if it has an incentive effect. An incentive effect 
occurs when the aid induces the beneficiary to change its behaviour towards the development of an economic acti
vity pursued by the aid, and if this change in behaviour would not otherwise occur without the aid. In analogy with 
point 29 of the Guidelines on State aid for climate, environmental protection and energy („CEEAG”) (108) the Com
mission considers that „in cases where the beneficiary starts implementing a project before applying for aid, any aid granted in 
respect of that project will, in principle, not be considered compatible with the internal market”.

(231) The support provided by the Belgian State through the LTO Project targets directly the lifetime extension of nuclear 
capacity in Belgium. Belgium argues that Engie had already announced its plans to leave the nuclear sector in Bel
gium and adapted its communication and strategy accordingly (see recital (5)).

(232) Belgium submits that the financial support mechanisms under Component 1 of the notified measure (e.g. two-way 
contract for difference, SDC Loans, MOCP, shareholder loans, etc.) are necessary to allow Electrabel to de-risk the 
LTO Project and to cover its investment costs, including a reasonable profit (see recitals (75) and (80)). On top of 
the financial reassurance regarding the profitability of electricity generation from nuclear, Electrabel also required 
reassurance regarding the cost of nuclear waste and spent nuclear fuel (Component 2), before being willing to discuss 
the LTO Project with Belgium, as well as an agreement on legal protections (Component 3) in case of a change in the 
laws concerning nuclear power generation (see recital (6)).
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(233) Belgium argues that the different components of the notified measure brings sufficient incentives for the change of 
behaviour of an investor who would not make investments in the lifetime extension of nuclear generation capacity 
if no State aid were provided, and that investments in existing nuclear capacity without State support is unlikely pro
fitable due to the uncertainty of developments on the electricity market (see recitals (25) and (83)).

(234) Belgium submits that the development activities undertaken as a result of the conclusion of the JDA++ before closing 
of the transaction, are merely preparatory works and feasibility studies, and that no actual works will be undertaken 
before the formal closing of the transaction (see recital (39)).

(235) The Commission considers that the fact that the nuclear operator has to cease their operation activities after the 
10-year lifetime extension, as a result of the Belgian decision to phase out nuclear electricity generation, creates 
a high level of uncertainty relating to revenues from nuclear energy generation and financing of future waste mana
gement costs and may put at risk its financial solidity. The Commission considers that:

(a) Engie and Electrabel prepared for the decommissioning of Doel 4 and Tihange 3 and were not aiming at a life
time extension of these LTO Units, taking into account the Nuclear Phase-Out law which obliged nuclear plants 
in Belgium to shut down after 40 years (see recital (5)). The Belgian government announced its decision to 
change its energy policy by requesting the extension of the operation of two of the seven nuclear reactors for 
10 years. Engie had not prepared for the prolongation, nor was willing to undertake the risks, without State sup
port (see recital (6)). Therefore, the reassurance provided by the Belgian State in the form of the creation of a JV 
and the conclusion of a two-way CfD made it re-consider its position.

(b) In addition, the sub-measure whereby the Belgian State will fully cover any additional costs resulting from the 
decommissioning of the LTO Units further incentivises the LTO Project because it removes additional costs rela
ted to decommissioning (see recital (165)).

(c) The immediate payment of a lumpsum amount (including a risk premium) eliminates for Electrabel a large part 
of the uncertainty attached to potential cost overruns related to nuclear waste and spent fuel. Only if the actual 
volume of nuclear waste is higher than expected, a volume adjustment fee will have to be paid (see recital (133) 
(d)). However, the payment of potential volume adjustment fees in the future is smaller and less risky than the 
future payment of the total amount. By transferring the spent fuel and radioactive waste management liabilities 
to the State and inciting Electrabel to pay in cash EUR 15 billion, the sub-measure removes an uncertainty that 
otherwise would hinder both the securing of the current available funds and the funding of responsible and 
safe spent fuel and radioactive waste management solutions.

(d) The risks associated with the necessary investments in the LTO Project are reduced by the creation of the JV and 
the provision of various remuneration mechanisms mentioned in section 3.3; these remuneration mechanisms 
also ensure that the required revenues from the lifetime extension will be obtained and that a profitable invest
ment is made.

(e) The agreement on risk sharing in case of legislative changes is required for lowering the amount of aid necessary 
to bring the lifetime extension forward by reducing certain risks of changes in Belgian law that are considered to 
be beyond the control of the operator.

(f) Finally, the Commission has verified that the development activities as listed in Schedule 1 of the JDA++ (see 
footnote 32), are merely preparatory works (to meet the expectations from the safety authority) and do not inc
lude actual works on the lifetime extension of the LTO Units.
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(236) At this stage, and notably in light of the counterfactual analysis referred to under recitals (83), (85) and (98)(d), the 
Commission therefore considers that it is plausible that the notified measure has an incentive effect on Engie and 
Electrabel to continue the operation of the two LTO Units and to transfer their financial and management liabilities 
in relation with waste management in exchange of immediate payment of a substantial amount of money, allowing 
to financially secure the funds available and to ensure that responsible and safe spent fuel and radioactive waste 
management solutions can be financed.

4.3.1.3. N o  b r e a c h  o f  a ny  r e l e v a n t  p r o v is i o n  o f  Un i o n  l a w

(237) In its ruling in the Hinkley Point C case (109), the Court of Justice clarified that „State aid which contravenes provisions or 
general principles of EU law cannot be declared compatible with the internal market”. For nuclear energy specifically, the 
Court of Justice clarified that for the sector „covered by the Euratom Treaty, State aid for an economic activity falling within 
that sector that is shown upon examination to contravene rules of EU law on the environment cannot be declared compatible with 
the internal market pursuant to that provision”.

(238) The Court also clarified that investments in nuclear energy for security of supply reasons are aligned with Article 194 
TFEU (110). That reasoning is fully applicable to the measure at stake, since Belgium has opted to continue including 
nuclear energy in its energy mix to address future resource adequacy issues and security of supply concerns (see the 
Phoenix Law in section 3.7.2 and recitals (23)(c) and (26)). According the CJEU case law (111), the principle of protec
tion of the environment, the precautionary principle, the „polluter pays” principle and the principle of sustainability 
cannot be regarded as precluding, in all circumstances, the grant of State aid for the construction or operation of 
a nuclear power plant.

(239) Moreover, the Court of Justice highlighted that secondary legislation, such as Directive 2011/92/EU of the European 
Parliament and of the Council of 13 December 2011 on the assessment of the effects of certain public and private 
projects on the environment (112), under which certain projects are subject to an environmental impact assessment, 
applies to nuclear power stations and other nuclear reactors (113).

(240) The Belgian authorities submit that the LTO Project was preceded by an environmental impact assessment with 
cross-border consultations, conducted in compliance with EU secondary legislation requirements (see recital (24)(d)).

(241) Furthermore, the LTO Project was communicated to the Commission and the Belgian authorities notified it pursuant 
to Article 41 of the Euratom Treaty.
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(242) Regarding the potential need to execute construction works by Electrabel in order to bring the LTO Project in line 
with requirements imposed by the safety authority, according to the case-law, „when the Commission applies the State 
aid procedure, it is required, in accordance with the general scheme of the Treaty, to ensure that provisions governing State aid 
are applied consistently with specific provisions other than those relating to State aid and, therefore, to assess the compatibility of 
the aid in question with those specific provisions. However, such an obligation is imposed on the Commission only where the 
aspects of aid are so inextricably linked to the object of the aid that it is impossible to evaluate them separately. […] By contrast, 
if the aspect at issue can be separated from the object of the aid, the Commission is not required to assess its compatibility with 
provisions other than those relating to State aid in the context of the procedure provided for in Article 108 TFEU” (114). The 
General Court confirmed in its judgment relating to State aid for the nuclear power plant PAKS II that the Commis
sion is not required to verify that any aspect of an aid measure or any element relating to an aid, in the absence of an 
inextricable link, is in compliance with Union law (115). In the respective case, the General Court further observed 
that „[t]he carrying out of a public procurement procedure and the possible use of another undertaking for the construction of 
the reactors would alter neither the object of the aid […] nor the beneficiary of the aid […]” (116).

(243) The Commission considers that the compatibility assessment of the notified measure could be affected by a possible 
incompliance with Directive 2014/25/EU if it produced additional distortion of competition and trade on the electri
city market (market on which the beneficiaries are active). The Commission notes that Directive 2014/25/EU is of 
relevance as regards the direct award of (potential) construction works for the LTO Units to specific undertakings.

(244) In the present case, even if Electrabel would subcontract all or part of the (potential) construction works related to 
the LTO Project which could be subject to public procurement regulation (of which Belgium is not convinced, see 
footnote 25), the Commission considers that there is no „indissoluble link” between the aid and public procurement 
aspects, because it is possible to evaluate them separately. The notified measure supports the lifetime extension of the 
two nuclear reactors independently of how the future contractor(s) is(are) chosen. The implementation of the noti
fied aid also does not depend on the exact application of public procurement rules. Indeed, a possible inobservance 
of public procurement rules might only lead to distortive effects on the market of nuclear construction works and 
not on the market for electricity. The operation of the LTO Units and the conditions for marketing the electricity are 
therefore separable from the public procurement aspects regarding the refurbishment works of the nuclear reactors. 
It is therefore possible for the Commission to assess the measure without evaluating the public procurement aspects 
of the refurbishment works since such aspects are not inextricably linked to either the economic activity promoted 
by the aid or its modalities.

(245) Regarding the transfer of liabilities concerning nuclear waste and spent nuclear fuel, the agreement is in line with the 
provisions in Council Directive 2011/70/Euratom. The Euratom Treaty and its secondary legislation put the prime 
responsibility for ensuring the responsible and safe management of spent fuel and radioactive waste and the finan
cing thereof on the operators of nuclear installations in line with the principle set out in Article 4(3) of Direc
tive 2011/70/Euratom. However, the State has the ultimate responsibility for the responsible and safe management 
of radioactive waste and spent fuel and for ensuring that adequate financial resources are available for such manage
ment. The Belgian authorities have demonstrated that the measure aims at securing the financing of spent fuel and 
nuclear waste management as a prerequisite for the responsible and safe management of these materials.
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(246) As regards the design of the two-way CfD, the Commission considers that the principles set out in Article 19d(2) of 
Regulation (EU) 2024/1747 apply to all new two-way CfDs, as of entry into force of the Regulation. This includes 
instances where a Member State, without having the obligation to do so under Regulation (EU) 2024/1747, decides 
to introduce a two-way CfD in relation to investments aiming to prolong the lifetime of existing facilities, as in the 
case of the LTO Project. In this context, the Belgian authorities have not demonstrated compliance with the design 
principles in Article 19d(2) of the Regulation, as explained in more detail in recitals (366)-(367) and (290)-(291).

(247) Belgium submits that any proceeds from the CfD will flow into the general budget (subject to separate accounting) 
and will be used primarily to fund the payments of the RA counterparty under the CfD for the LTO Units. Where 
the CfD proceeds would exceed the amounts necessary to finance the costs of the CfD for the LTO Units, they could 
be used to finance the costs of another CfD. Belgium commits that if any remaining CfD proceeds would be used for 
purposes of distributing them to undertakings, the distribution will be carried out in accordance with Article 19d(2), 
points (d) and (e) of Regulation (EU) 2024/1747. Belgium will inform the Commission upfront in case CfD proceeds 
would be distributed to undertakings and, if need be, notify such a measure (see recital (78)). Through this commit
ment, the Commission considers that the Belgian authorities provided further assurances regarding compliance with 
the principles set out in Article 19d(2), points (d) and (e) of Regulation (EU) 2024/1747.

(248) With respect to compliance of the JV with the EU Merger Regulation, it appears from the submissions by the Belgian 
State and Engie that the planned JV cannot be considered full-functional within the meaning of Article 3 of the Mer
ger Regulation. Therefore, it follows that the notified measure is not notifiable to the European Commission as 
regards its compliance with the EU Merger Regulation.

(249) As regards the financing of the measure, the Belgian authorities explained that the costs related to the LTO Project 
are covered by the State budget where required. Benefits of the project would also flow to the State budget (see sec
tion 3.8). There are no resources hypothecated to the measure and therefore the measure does not infringe Article 30 
and Article 110 TFEU.

(250) For the reasons mentioned in this section, the Commission cannot conclude, at this stage, that the proposed measure 
does not infringe relevant provisions of EU law.

4.3.1.4. C o n c l u s i o n

(251) For the reasons mentioned in section 4.3.1.3, the Commission cannot conclude, at this stage, that the LTO Project 
fulfils the first (positive) condition of the compatibility assessment, i.e., that the aid facilitates the development of an 
economic activity.

4.3.2. Negative condition: the aid cannot unduly affect trading conditions to an extent contrary to the common interest

4.3.2.1. I d e n t i f i c a t i o n  o f  t h e  m a r k e t ( s)  a f f e c te d  b y  t h e  a i d

(252) The measure was designed based on security of supply concerns covering the Belgian market (see section 2.3.1). At 
the same time, it has been established that the Belgian market is well interconnected in the Core Capacity Calculation 
region (see recital (221)).

(253) The markets for the assessment of the measure at stake are therefore the electricity market in Belgium and the electri
city market in the Core Capacity Calculation region.

4.3.2.2. I d e n t i f i c a t i o n  o f  t h e  p o s i t i v e  e f fe c t s  o f  t h e  a i d  m e a s u r e  o n  t h e  i n t e r n a l  m a r k et
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(254) The lifetime extension of the two nuclear reactors, expected to represent 12-16 % of electricity generation in Belgium 
(see Table 2), allows to continue nuclear-based electricity generation and therefore maintain the necessary generation 
at the supply side in line with the specific energy mix chosen by Belgium. Together with the capacity procured 
through the capacity mechanism, keeping the two youngest nuclear reactors for another 10 years in the market is 
needed to address the continuously rising demand for electricity in Belgium, as shown in the latest resource ade
quacy assessment of the Belgian TSO (see recitals (17) to (19)). The LTO Project therefore has positive effects on the 
market as it will help to address the resource adequacy concerns and contribute to security of supply in Belgium.

(255) Since the Core Capacity Calculation region is well interconnected, these positive effects would likely benefit the 
neighbouring Member States importing electricity from Belgium. By ensuring secure supplies when phasing out the 
most polluting fuels and reduce the dependency on gas (see recitals (19) and (29)), nuclear generation also contribu
tes to achieving Union decarbonisation objectives.

4.3.2.3. N e c e s s i t y  fo r  S t a te  i n t er v e n t i o n

(256) Considering the different options to achieve its policy objectives set out in section 2.3 and using its right to choose 
between different energy sources under Article 194 TFEU, Belgium has concluded that the 10-year lifetime extension 
of two nuclear reactors is a necessary component to facilitate the development of the economic activity detailed in 
section 4.3.1.1 and the contribution to security of supply.

(257) The Belgian authorities argue that the lifetime extension of the two nuclear reactors is unlikely to take place absent 
State support, including an appropriate remuneration model (Component 1), an agreement on the transfer of nuc
lear waste and spent fuel liabilities (Component 2) and the legal protection provisions (Component 3).

(258) Belgium refers in this respect to the several market failures and specific risks for the nuclear operator, which hamper 
the investments in nuclear energy in the near future (see section 2.3.2). Belgium also submits that the Belgian capa
city mechanism is not an appropriate financing mechanism for nuclear energy capacity in Belgium, in particular 
given the short timeframe in which the lifetime extension has been decided, the additional uncertainties and market 
failures related to investments in nuclear energy compared to other technologies, the specific characteristics of the 
capacity mechanism, which has yearly auctions with an uncertain outcome, and a timing that is incompatible with 
the timing of the LTO Project (see recitals (22) to (27)). In addition, Belgium submits that the notified measure, inclu
ding the package of sub-measures, was necessary to convince Engie to start negotiations on the lifetime extension of 
the LTO Units, since Engie had already taken the decision to abandon all nuclear activities in Belgium (see recital (6)).

(259) The Commission has recognised the existence of several market failures, preventing energy producers (including pro
ducers of nuclear energy) to invest in additional electricity generation capacity (see recital (23)). In contrast to the 
objectives of capacity mechanisms and investments in other types of energy sources such as renewables, nuclear 
energy projects face additional risks in relation to (i) the complexity of nuclear technologies (technical risks) and rela
ted market and investment risks, (ii) the cost of waste management and decommissioning, and (iii) the regulatory and 
political environment (see recital (24)) (117).
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(117) See for instance Commission Decision (EU) 2015/658 of 8 October 2014 on the aid measure SA.34947 (2013/C) (ex 2013/N) which 
the United Kingdom is planning to implement for support to the Hinkley Point C nuclear power station; Commission Decision 
(EU) 2017/1516 final of 17 March 2017 on the aid scheme SA.39487 (2016/NN) Belgium – Lifetime extension of the nuclear power 
plants Tihange 1, Doel 1 and Doel 2; State aid case SA.45296 (2017/N) - Germany - Transfer of Radioactive Waste and Spent Fuel Lia
bilities in Germany.



(260) The Commission will assess in sections 4.3.2.3.1, 4.3.2.3.2 and 4.3.2.3.3 below whether the various components of 
the single intervention in the present case, namely Component 1, Component 2 and Component 3 of the notified 
measure, including their several sub-measures, are necessary.

4.3.2.3.1. Need for Component 1

(261) Regarding the market and investment risk mentioned by Belgium, the Commission has recognised in previous deci
sions that investments in new nuclear energy projects are subject to significant risk given the combination of high 
upfront capital costs, long construction times and a long period of operation to recover the investment costs. The 
Commission also recognised the lack of market-based financial instruments, as well as other types of contracts, to 
hedge against such substantial risk constitutes a market failure which is specific to few technologies among which 
nuclear energy (118). However, this concerned investments in new nuclear energy plants. In contrast, the present case 
covers investments in the lifetime extension of two existing nuclear operators.

(262) The Commission notes in this respect that in 2015, the 10-year prolongation of Doel 1, Doel 2 and Tihange 1, has 
taken place without additional support, except for legal protections against the risk of political hold-up.

(263) The Commission therefore considers the question of whether investment in the lifetime extension of the two nuclear 
reactors would not have come forward in the absence of aid. The need for all sub-measures included in Component 1 
of the notified measure is assessed in sections 4.3.2.3.1.1, 4.3.2.3.1.2, 4.3.2.3.1.3 and 4.3.2.3.1.4 below.

(264) Regarding Belgium’s argument that the funding gap of the LTO Units cannot be adequately resolved through partici
pation in the capacity mechanism (see recitals (26) and (27)), the Commission recognises that the uncertain outcome 
of the CM auctions and the timing of the auctions is not compatible with Belgium’s plan to have the LTO restart 
taking place on 1 November 2025. In particular, the government only announced in March 2022 their plan to 
extend the lifetime of two nuclear reactors and to keep nuclear power as part of Belgium’s energy mix for the next 
10 years, and only by July 2023 a binding Framework Agreement was concluded, which was finalised through the 
Implementation Agreement in December 2023 (see recitals (29), (34) and (35)). By that time, already three CM auc
tions had taken place (see recital (18)).

4.3.2.3.1.1. JDA++

(265) As mentioned in recital (39), due to the strict timing of the LTO restart and the fact that the decision by the Belgian 
government was only taken in March 2022, certain development activities had to be undertaken by Electrabel for the 
LTO being able to start on 1 November 2025, and this before the conclusion of the Implementation Agreement in 
December 2023 and the final closing of the transaction (foreseen at the latest by 30 November 2024, see footnote 
37). The anticipation and remuneration of certain development activities to be undertaken by Electrabel were laid 
down in the JDA+ in July 2023 (amended by the JDA++ in December 2023). The JDA++ was therefore necessary, in 
order for Electrabel and the Belgian government to have clarity on the scope of the activities to be undertaken in 
order to meet the expectations of the safety authority regarding the LTO, and to conclude on the funding of these 
activities.

(266) The Commission therefore considers, at this stage, that the conclusion of the JDA++, before the closing of the final 
transaction and the start of the actual works, was necessary.
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4.3.2.3.1.2. JV and remuneration mechanisms

(267) Component 1 of the notified measure consists of several remuneration mechanisms which make sure that the LTO 
Project will generate sufficient revenues and obtain an appropriate level of profitability (target IRR of 7 % with a 6 % 
lower bound and an 8 % higher bound): equity injection by the shareholders of the JV, shareholder loan, two-way 
CfD, minimum OPEX and capital payments, WCF, SDC Loans and O&M Agreement (see sections 3.3.2, 3.3.3, 3.3.4, 
3.3.5, 3.3.6, 3.3.7, and 3.3.8).

(268) Belgium submits that all the sub-measures mentioned in recital (267) serve a specific purpose and are therefore all 
needed to address the market failures (in particular the market and investment risks) mentioned under section 2.3.2.

(a) The CfD mechanism allows to reduce the wholesale market price risk for the JV by bridging the difference bet
ween the market price and the strike price, thereby bringing a stable stream of revenues from nuclear electricity 
production.

(b) The RA also foresees a shortfall payment paid by the Belgian state should BE-NUC’s revenues not be sufficient to 
cover the costs payable in any month under the O&M Agreement, as well as any other operating, fuel and main
tenance CAPEX costs required for the operation of the LTO Units (see section 3.3.5). This annual payment is 
financed during the year by a working capital facility procured on market terms (see section 3.3.6). In addition, 
the Belgian government will provide to BE-NUC and Luminus a loan to avoid disbursement under the WCF (see 
section 3.3.7). These sub-measures address the operational performance and liquidity risks of the LTO Project.

(c) The remaining funding and solvency risk is covered by the Belgian government’s participation through the JV, 
since commercial banks are unwilling to get exposed to nuclear assets.

(d) The introduction of a shareholder loan in addition to the equity injection follows from financial and transactio
nal considerations, since it reduces transaction costs and grants more flexibility in the design of drawdown and 
repayment schedules and optimises the financial structure with respect to taxable income.

(e) The O&M Agreement allows securing the coverage of all operating and maintenance costs at any time.

(269) To further prove the need of the remuneration mechanisms, Belgium submitted several counterfactual scenarios that 
show that a funding gap is very likely:

(a) as regards the CfD, a counterfactual analysis has been submitted by Belgium (see recital (83)), which shows that 
absent a CfD, the NPV of the project would change dramatically depending on the electricity price curve used 
for the revenue projections. The three initial central price curves, built in the fourth quarter of the year 2022 
and second and third quarters of the year 2023, show NPVs ranging from EUR 303 million to EUR 107 million 
with a 7 % discount rate (equal to the target IRR), with the only positive NPV stemming from the oldest price 
curve. Additional analysis was conducted with three updated central price curves built during the first quarter 
of the year 2024, showing NPVs ranging from minus EUR 1,1 billion to EUR 21 million. This means that the 
price curve used in the signing financial model may be optimistic and that, absent a CfD, it is likely that the 
NPV may turn out negative (i.e., the LTO Project has a funding gap). The fact that the most recent electricity 
price curves yield very slightly positive to very negative NPVs reinforces the likelihood of a funding gap in the 
absence of the aid.
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(b) as regards the minimum OPEX and capital payment, a counterfactual analysis has been submitted by Belgium 
(see recital (85)), which shows that an unexpected 12-month unavailability event affecting both LTO Units 
in 2029 would generate a loss of EUR 832 million for year 2029, decreasing the NPV to minus EUR 512 million 
and the IRR to 1,7 %. Severe operational risks would thus generate a large impact on the profitability of the LTO 
Units, which may prevent a market player from investing in them. However, an unavailability event affecting 
both LTO Units for a year is an extreme, low-probability scenario, which warrants further analysis as to the 
need for the minimum OPEX and capital payment.

(c) as regards the SDC Loans, which in effect is a way of financing the minimum OPEX and capital payment, as they 
cover this feature’s expenses before 31 December 2028 (see recital (94)), their need is linked to that of the mini
mum OPEX and capital payment.

(270) The Commission has recognised the existence of certain market failures that require State intervention regarding 
nuclear power development (119). Those market failures in relation to investment in new nuclear power generating 
sources can be observed in all markets and remain a concern also for the LTO Project, even though it merely con
cerns a lifetime extension. As mentioned in recital (5), Engie was planning to leave the nuclear energy sector in Bel
gium and therefore had not foreseen the required (safety) works, necessary to bring the two LTO Units in line with 
environmental and safety requirements.

(271) The counterfactual analysis described in recital (83) shows that, without the CfD, a negative NPV is very likely, as the 
NPV of the project, using a 7 % discount rate (equal to the target IRR) would amount to a range between minus EUR 
303 million and EUR 107 million, the positive NPV resulting from the use of the signing financial model’s price 
curve, which is older than the other two price curves, each resulting in a negative NPV. The Commission therefore 
considers that Belgium provided tangible and quantifiable elements on the need of the CfD. However, the counterfac
tual analysis provided by Belgium as regards the minimum OPEX and capital payment (see recital (85)) shows that, 
should an extreme, low-probability unavailability event occur, the profitability of the plants would be severely dimi
nished, as well as the project’s IRR, but the low likeliness of such an event warrants further analysis as to the need of 
this feature, to which the need of the SDC Loans is linked. Therefore, the Commission considers that further investi
gations are required on the need of Component 1 of the notified measure.

(272) In addition, no conclusive argument has been provided by Belgium to support that the creation of a JV to which the 
Belgian Government will be a shareholder is necessary, on top of the remuneration mechanisms.

(273) Therefore, the Commission raises doubts on the need to have the full package of remuneration mechanisms, in parti
cular the need for the establishment of the JV, minimum OPEX and capital payment, and SDC Loans.

4.3.2.3.1.3. ASA and EMSA

(274) The Commission considers that the conclusion of an agreement on administrative practices and on the sales of 
energy is a requirement for the LTO Project to be operational in practice. The Commission therefore considers, at 
this stage, that the ASA and EMSA are necessary.

4.3.2.3.1.4. Indemnification of cost coverage losses in case of no closing

(275) The Commission considers it a standard practice, as part of an agreement between two parties, to agree on terms in 
case of no closing of the transaction. The Commission therefore considers, at this stage, that the indemnification of 
cost coverage losses in case of no closing is necessary.
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dom is planning to implement for support to the Hinkley Point C nuclear power station (recitals (382)-(385)).



4.3.2.3.2. Need for Component 2

(276) Regarding the risks related to the uncertain costs of nuclear waste management and decommissioning, the Commis
sion considers that these are dealt with by the transfer of liabilities regarding radioactive waste and spent fuel, as well 
as the transfer of additional decommissioning liabilities resulting from the LTO Project. Belgium submits that the 
waste cap aims at ensuring the responsible and safe management of spent fuel and radioactive waste, since the trans
fer will secure the financing of nuclear waste and increase the safety level for interim storage and final disposal of 
these materials. In addition, as mentioned in recital (171), Belgium submits that the additional decommissioning lia
bilities resulting from the LTO Project only cover the extra costs due to the LTO Project, do not cover any operating 
costs relating to day-to-day management or usual activities and are therefore not distortive.

(277) As pointed out by the Commission in previous decisions regarding the transfer of nuclear waste liabilities in Ger
many (120) and the UK (121), the management of radioactive waste is characterized by long timelines, which may there
fore require some form of State intervention. Moreover, the need for State intervention as to the responsible and safe 
management of radioactive waste is enshrined in Article 4(1) of Directive 2011/70/Euratom, which provides for the 
ultimate responsibility of the State in this regard. The transfer of the liabilities for radioactive waste management and 
decommissioning serves the objective to secure the financing of spent fuel and radioactive waste management as 
a prerequisite for the responsible and safe management of these materials. In addition, Engie was not planning to 
keep its nuclear activities in Belgium (see recitals (5) and (30)) and only agreed to start negotiations on the lifetime 
extension when there was an agreement on the financial arrangements but also on the transfer of nuclear waste liabi
lities (see recital (33)). Regarding the transfer of additional decommissioning liabilities resulting from the LTO Project 
in particular, since this transfer only covers the additional costs resulting from the LTO Project while the regular 
decommissioning and dismantling liabilities stay with the nuclear operator, and since it was the Belgian government, 
not Engie or Electrabel requesting the lifetime extension, the Commission considers this transfer of liabilities also 
needed in case proven by Electrabel. Finally, the Commission does not object the release of Electrabel’s non-European 
assets from Electrabel’s perimeter given that Engie will ensure that at least EUR 4 billion of assets will remain in Elec
trabel. The Commission therefore considers, at this stage, that Component 2 of the notified measure is necessary.

4.3.2.3.3. Need for Component 3

(278) Regarding the regulatory and political risks, the Commission considers that, while all technologies can in principle 
suffer from a political „hold-up”, given the controversial nature of nuclear technology, nuclear projects can be expec
ted to suffer more (122). In particular, Belgium has changed already a few times its political course regarding nuclear 
energy during the last 25 years (see recitals (4) and (29)). The Commission therefore considers, at this stage, that 
these risks are efficiently dealt with through the legal protections measure (see section 3.5) and that the legal protec
tions are needed in the case of nuclear, as also recognised by the Commission in the decision in case SA.39487 (123).

4.3.2.3.4. Conclusion on necessity of the aid

(279) For the reasons mentioned in sections 4.3.2.3.2 and 4.3.2.3.3 respectively, the Commission concludes that the trans
fer of nuclear waste and spent fuel liabilities, as well as the transfer of decommissioning liabilities when caused by the 
LTO Project under Component 2 and the legal protections under Component 3 are necessary.
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(122) See also recitals (384)-(385) in the Commission decision in case SA.34947.
(123) See footnote 6.



(280) With respect to the financial support mechanisms under Component 1 of the notified measure, the Commission 
recognises (i) the need for the nuclear operator and owners of the nuclear reactors to have a stable source of reve
nues, given the uncertainties related to the electricity market price, (ii) the need to have an O&M Agreement in 
place, as well as management services to deal with administrative matters and sales of energy, and (iii) the need to 
have an agreement concerning the coverage of costs in case of no closing of the Transaction. However, regarding 
the set of remuneration mechanisms in section 4.3.2.3.1.2, the Commission is currently unable to conclude that 
additional sub-measures on top of the two-way CfD are necessary, in particular the creation of a JV to which the Bel
gian Government will be a shareholder, the minimum OPEX and capital payment and the SDC Loans. Therefore, the 
Commission has, at this stage, doubts on the necessity of the aid.

4.3.2.4. A p p r o p r i a t en e s s

(281) As explained in section 2.3.2, there are a number of market failures arising from mainly (i) an uncertain energy mar
ket and investment climate, (ii) uncertain costs related to the management and disposal of spent fuel and nuclear 
waste, and (iii) exposure to political decisions, which prevent the nuclear operator from obtaining revenue certainty 
so that the lifetime extension of the LTO Units is profitable.

(282) As mentioned in recital (25), Belgium submits that because of the identified market failures mentioned in recital (23) 
and the specific risks related to nuclear energy mentioned in recital (24), a separate support mechanism is required 
for nuclear energy. As mentioned in recital (81), Belgium submits that other forms of direct financial support sche
mes have been considered (fixed feed-in premium, one-way CfD and regulated asset base regime) but were not 
found appropriate for the LTO Project.

(283) As clarified in recital (28), Belgium submits that the three components of the notified measure are required to add
ress these market failures and risks. According to Belgium, the CfD and other remuneration mechanisms (Compo
nent 1) are appropriate to guarantee stable revenues to the nuclear operator while avoiding windfall profits, the 
waste cap and related sub-measures (Component 2) are appropriate to guarantee that the required funds will be avai
lable to finance responsible and safe spent fuel and radioactive waste management solutions, while the legal protec
tions (Component 3) are appropriate to guarantee protection against changes in public opinion and policymakers’ 
stance towards nuclear energy.

(284) The Commission will assess in sections 4.3.2.4.1, 4.3.2.4.2 and 4.3.2.4.3 below whether the various components of 
the single intervention in the present case, namely Component 1, Component 2 and Component 3 of the notified 
measure, including their several sub-measures, are appropriate.

4.3.2.4.1. Appropriateness of Component 1

4.3.2.4.1.1. JDA++

(285) As mentioned in recital (39), given the short time period before the LTO restart and the need to start with the deve
lopment activities, the Commission considers the conclusion of an agreement, prior to the final closing of the trans
action, as an appropriate instrument to make sure that the necessary development activities are undertaken in time 
by Electrabel.

4.3.2.4.1.2. JV and remuneration mechanisms

(286) Regarding the revenue support provided through the two-way CfD, Belgium submits that the two-way CfD is the 
most appropriate option to address the market failures and to provide revenue certainty while avoiding excessive 
remuneration of the nuclear operator (see recital (80)). Alternative support mechanisms have been examined by the 
Belgian authorities. According to the Belgian authorities, those alternatives (participation in the CM, fixed feed-in 
premium, one-way CfD, regulated asset base regime) were considered as less appropriate (see recitals (26) and (81)).
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(287) In addition, Belgium submits that the funding risks associated with unhedged increases in the cost of capital and 
additional capital needs are mitigated by way of the SDC Loans, the minimum OPEX and capital payments and the 
WCF. The SDC Loans cover the fixed costs until 31 December 2028 (True-Up Date) while the LTO Units are idle 
during shut down periods, and the amounts required to avoid minimum OPEX and capital payments over the 
3-year period from the restart date of the LTO Units (1 November 2025). The minimum OPEX and capital payments 
mechanism and the WCF ensure the coverage of revenue shortfalls annually and provides a 50 % protection on 
CAPEX depreciation every three years after the LTO Restart Date, in order to balance the unavailability impact to 
more extreme events that last for more than one year. Absent the SDC Loans, WCF and minimum OPEX and capital 
payment, additional equity contributions would be necessary. In case of a single unavailability event, the returns to 
the shareholders would then be effectively wiped out, exposing them to insolvency risks and a funding gap thus 
questioning the viability of the investment. The equity injection by the government through the JV further reduces 
the insolvency risk and the shareholders loans are appropriate for financial optimisation reasons. The O&M Agree
ment is appropriate to cover the operation and maintenance costs at any time. Therefore, Belgium concludes that 
the package of remuneration mechanisms is appropriate to ensure that the extension of the operating lifetime of the 
LTO Units is realised.

(288) The Belgian authorities claim that the support mechanisms reduce the market risk for the beneficiary, but that some 
market exposure is kept through the Market Price Risk Adjustment mechanism (see recital (75)(d)).

(289) The Commission considers that the package of remuneration mechanisms is indeed well designed so as to reduce as 
much as possible any market and operational risks but has doubts as to whether a higher degree of risk to the bene
ficiaries would not have been more appropriate, in particular with respect to the CfD design and the minimum 
OPEX and capital payment. More specifically, by taking away important market risks, certain incentives of competi
tive behaviour may have been hampered.

(290) The Commission considers that the CfD formula featured in the RA essentially consists in a fixed revenue per MWh 
produced, based on the strike price and the actual output of electricity produced. Under this CfD design, the genera
tor has the incentive to maximize the output produced, regardless of market signals. This leads to a risk of distortions 
of market operations (i) with regard to intertemporal substitutability of production (e.g., the operator has no incen
tive to plan maintenance when the prices are the lowest) and (ii) when prices drop below the marginal cost of opera
ting the plant where under this CfD formula, the operator would continue producing. In addition, despite the inclu
sion of a pain/gain sharing mechanism, the simulated effects of this mechanism are small in practice. Therefore, they 
do not change the conclusion that the CfD design currently does not seem to provide the right incentives to react to 
market signals.

(291) The Commission therefore concludes, at this stage, that the current 2-way CfD design corresponds to the granting of 
a fixed remuneration per MWh of electricity actually produced and lacks appropriate incentives to react to market 
circumstances and to schedule maintenance in the most efficient way. On this basis, the Commission considers that 
the CfD does not fulfil the design criteria set out in Article 19d(2), points (a) and (b) of Regulation (EU) 2024/1747.

(292) The current remuneration model foresees penalties only when it fails to reduce the power output of the LTO Units 
when the electricity price is minus EUR 20 per MWh or lower for more than 6 hours (modulation arrangement) 
(see recital (75)(c)). The Commission considers that this implies that State aid will be provided at times of negative 
prices. In analogy with point 123 of the CEEAG and in line with existing case practice (124), the aid must be designed 
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to prevent any undue distortion to the efficient functioning of markets and preserve efficient operating incentives 
and price signals. The Commission considers that providing support at times of negative prices does not correspond 
to an efficient operation of the market. Belgium has not yet provided justifications for the modulation arrangement.

(293) Finally, the DAM price is used as market reference price in the CfD design, which is questioned by the CREG, which 
would be more in favour of a long-term product as part of the MRP as the design of the CfD would amount to allo
cating the full strike price to the plants, thus incentivising a permanent, nominal run of the plants and reducing liqui
dity in the daily market. The Commission agrees that the use of a long-term product as market reference price could 
be more appropriate in order to provide the right incentives to dispatch the production units. This would also ensure 
that there are incentives for the generator to hedge on the forward market.

(294) For the reasons mentioned in recitals (290) to (293), the Commission has doubts that the CfD remuneration formula 
and its implementation clauses, as currently proposed in the remuneration agreement, are appropriate.

(295) In addition, the Commission notes that in the past, the lifetime extension of Doel 1, Doel 2 and Tihange 1 took place 
without such an extensive participation by the State and without additional financial support.

(296) With respect to the combination of several remuneration mechanisms that come on top of the CfD, the Commission 
considers that they can only be deemed appropriate insofar as they do not lead to undue, additional distortions of 
trade and competition.

(297) The Belgian government’s involvement in the JV’s equity implies partial ownership of the LTO Units by Belgium, 
which may lead to operational decisions that a private market player would not take. The Commission considers 
that the consistency of such form of aid with that of the CfD, whose purpose is to shelter the LTO Units from market 
forces while keeping a fair share of market incentives, remains to be demonstrated.

(298) In addition, the minimum OPEX and capital payment, covered by the SDC Loans, further reduces the risk borne by 
the operator of the LTO Units to an extent that needs to be further assessed by the Commission. As described in sec
tion 3.3.5, this feature is awarded by the Belgian government to cover for shut-down period costs and operational 
cashflow shortfalls that may arise, in a way akin to a potentially unlimited grant. This would shelter BE-NUC from 
any operational risks (e.g., unavailability of the LTO plants resulting in generation losses, as the counterfactual analy
sis described under recital (85) assesses). In addition, the minimum OPEX and capital payment provides a 50 % pro
tection on CAPEX depreciation every three years after the LTO Restart Date, whose appropriateness remains to be 
assessed. In addition, the SDC Loans, which are granted by the Belgian state, would cover cashflow shortfalls during 
the initial period only, and would only be repaid when the shareholders’ contributions will have been repaid. The sig
ning financial model submitted to the Commission shows that share capital reduction and dividend distributions 
precede or overlap with the SDC Loans repayment. This means that the SDC Loans sit, in effect, at the bottom of 
the waterfall distribution of cashflows and may not be reimbursed should cash inflows be insufficient. This is even 
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clearer when considering the shareholder loans, which are granted by the Belgian state as well as by Electrabel. Con
trary to the SDC Loans, those loans are repaid prior to the share capital reduction and the distribution of dividends 
in the signing financial model. This asymmetry of treatment between those two kinds of loan shows that the pur
pose of the SDC Loans might be to absorb potential losses and eventually be defaulted upon, at the cost of the Bel
gian state. The consistency of the minimum OPEX and capital payment and SDC Loans with the CfD therefore 
remains to be demonstrated.

(299) In summary, the Commission considers, at this stage, that the CfD design is not appropriate to guarantee the requi
red revenues stream to make the LTO Project profitable without distorting the market, and that the package of remu
neration mechanisms might take away a too big share of the market and operational risks.

4.3.2.4.1.3. ASA and EMSA

(300) The Commission considers that the conclusion of an agreement on administrative practices (ASA) and on the sales 
of energy (EMSA) is required for the LTO Project to be operational in practice.

(301) Regarding the EMSA, the Commission considers it appropriate to appoint an agent, who will, on behalf of BE-NUC, 
sell the electricity produced by the LTO Units on the wholesale market, under the condition that the agent will act 
fully independently and not in the interest of Electrabel (see section 4.3.3.2 for further details). However, the Com
mission does not consider it appropriate to only sell the electricity on the day-ahead wholesale market. Electricity 
should also be sold on other markets than the day-ahead market to respect the principles of Article 19d(2) point (a) 
of Regulation 2024/1747.

(302) The Commission therefore considers, at this stage, that the ASA is appropriate. However, the Commission considers, 
at this stage, that the EMSA might not be appropriate to preserve incentives for the power-generating facility to ope
rate and participate efficiently in the energy markets.

4.3.2.4.1.4. Indemnification of cost coverage losses in case of no closing

(303) The Commission considers it a standard practice, as part of an agreement between two parties, to agree on terms in 
case of no closing of the transaction. The Commission therefore considers, at this stage, that the indemnification of 
cost coverage losses in case of no closing is appropriate.

4.3.2.4.2. Appropriateness of Component 2

(304) Regarding the transfer of liabilities regarding radioactive waste and spent fuel, as mentioned in recital (277), the 
management of radioactive waste is characterized by long timelines, which may therefore require some form of 
State intervention, and the ultimate responsibility of the State regarding responsible and safe management of 
radioactive waste is enshrined in Article 4(1) of Directive 2011/70/Euratom (see recital (121)(b)). The Commission 
therefore considers that, although the State is to a certain extent already responsible for the final disposal of spent 
fuel and radioactive waste as well as the management of the final repository, the current setup, as described in sec
tion 3.4.2, is not an appropriate means for Belgium to facilitate the development of the economic activity in question 
as it does not secure the funds for the management of radioactive waste and spent fuel in the hands of the State. The 
Commission has also not identified any alternative measure that would allow Belgium to achieve these objectives 
equally well. Regarding the transfer of additional decommissioning liabilities resulting from the LTO Project, as men
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tioned in recitals (171) and (276), this transfer only covers the additional costs resulting from the LTO Project (if pro
ven by Electrabel) while the regular decommissioning and dismantling liabilities stay with the nuclear operator. In 
addition, it was the Belgian government, not Engie/Electrabel, requesting the lifetime extension. Therefore, the Com
mission considers this transfer of additional liabilities also appropriate in case proven by Electrabel. Finally, the trans
fer of nuclear waste liabilities to the Hedera fund justifies the release of Electrabel’s non-European assets from Electra
bel’s perimeter and can therefore be considered appropriate.

(305) The Commission therefore considers, at this stage, that Component 2 of the notified measure, seems appropriate to 
address the market failure related to the uncertain costs of waste management and decommissioning.

4.3.2.4.3. Appropriateness of Component 3

(306) Regarding the legal protections, as explained in recital (278), the Commission considers that nuclear technology is 
particularly subject to a political hold-up, and therefore considers a legal protections agreement appropriate to add
ress the market failure related to political and regulatory risk, as also recognised by the Commission in the decision 
in case SA.39487 (125).

4.3.2.4.4. Conclusion on appropriateness

(307) Although Component 2 and Component 3 of the notified measure, appear to be appropriate, it is unclear to the 
Commission, at this stage, whether Component 1 of the notified measure, in particular the CfD design, and the com
bination of sub-measures including the CfD, the JV’s equity structure, the minimum OPEX and capital payment and 
SDC Loans, is appropriate.

(308) Therefore, the Commission has doubts as to whether the corresponding setup and combination of sub-measures is 
appropriate to ensure the development of the LTO Project, whereas, in the past, a less interventionist approach 
appears to have been sufficient for enabling the investment in nuclear energy. In addition, an alternative CfD design 
might be able to achieve the same objectives with less aid or distortions to competition. Therefore, the Commission 
has, at this stage, doubts on the appropriateness of the aid.

4.3.2.5. P r o p o r t i o n a l i t y

(309) To assess the proportionality of a measure, the Commission must verify that the measure is limited to the minimum 
that enables the successful completion of the LTO Project for the attainment of the objective pursued.

(310) The Commission will assess in sections 4.3.2.5.1, 4.3.2.5.2 and 4.3.2.5.3 below whether the various components of 
the single intervention in the present case, namely Component 1, Component 2 and Component 3 of the notified 
measure, including their several sub-measures, are proportionate.

4.3.2.5.1. Proportionality of Component 1

4.3.2.5.1.1. JDA++

(311) According to the JDA++, the Belgian government will pre-fund Electrabel’s costs and expenses for the development 
activities until closing of the transaction. After that date, Electrabel will fund its own costs and expenses for the deve
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lopment activities until the amount of Electrabel’s funding equals the amount pre-funded by the Belgian government. 
After that, Electrabel and the Belgian government will equally share these costs, as equal shareholder of BE-NUC. In 
addition, the JDA++ also foresees in equal risk-sharing.

(312) Belgium submits that the JDA++ clauses are in line with market terms and conditions. The pre-funding of the deve
lopment costs made in the context of the LTO Project can be considered as the compensation for preparatory studies 
and assessments (development activities) commissioned by the Belgian government from Electrabel before the actual 
start of works. The costs and expenses incurred in relation to the JDA++ are on an arm’s length and value for money 
basis. In addition, the JDA++ does not result in relieving Electrabel of the costs that it should normally bear.

(313) The Commission considers that the costs and expenses incurred by Electrabel for the purpose of doing the develop
ment activities for the LTO restart, are equally shared between the government and Engie and are based on actual 
expenses made by Electrabel. Therefore, the Commission considers the terms of the JDA++ regarding pre-funding of 
the costs of development activities to be proportionate.

4.3.2.5.1.2. JV and remuneration mechanisms

(314) As mentioned in section 3.3.4, a remuneration agreement will be concluded between BE-NUC and the RA Counter
party, which will be a Belgian government owned and controlled entity at all times. As part of the RA, a two-way 
CfD will apply between the parties. As mentioned in recital (73) the strike price will be evaluated at several moments:

(a) In 2025, an „initial strike price” will be set, based on the cost of extending operations under nuclear safety requi
rements set out by the Belgian safety agency (FANC/AFCN);

(b) In 2028, the strike price will be updated and fixed (and indexed) to reflect the actual final cost (based on the 
actual invoices) and cover the period to 2035 („revised strike price”);

(c) Thereafter, the strike is in principle fixed and cannot be changed any longer except under specific qualifying 
events („re-opener events”).

(315) The Commission will assess the methodology for setting the strike price, including by checking the parameters fed 
into the financial model which determines the strike price level.

(316) As mentioned in recital (72), in the base case scenario of the financial model which underlies the Implementation 
Agreement signed on 13 December 2023, Belgium assumes that the costs to modernize the two reactors amount to 
EUR [2 000-2 500] million of capital expenditures, which would result in a strike price of EUR [80-90] per MWh to 
ensure an internal rate of return of 7 % over the lifetime of the LTO Units. Belgium submits that the strike price will 
be set at the level that allows BE-NUC to obtain an IRR of 7 %. In other terms, discounting the free cash flows at 
a post-tax rate of 7 % would result in a net present value (NPV) of zero, showing that proportionality of the IRR. For 
the reasons mentioned in recitals (75) and (76), Belgium submits that this profitability rate is in line with industry 
benchmarks, namely the IRR of 7 % corresponds to a premium of 4 % above the risk-free rate of approximately 3 %.

Dz.U. C z 8.8.2024 PL 

ELI: http://data.europa.eu/eli/C/2024/4921/oj 71/82



(317) Belgium therefore submits that the aid amount is limited to the minimum needed to bridge the funding gap, since in 
a hypothetical counterfactual scenario in the absence of the aid the shareholders of the LTO Project would be expo
sed to potential losses in case of lower electricity prices or unexpectedly low availability of the LTO Units. Moreover, 
the CfD mechanism reduces the revenue risks associated with uncertain future electricity prices, and not only bridges 
the potential funding gap, but also limits potential windfall profits. Moreover, Belgium submits that the remunera
tion agreement includes a pain/gain sharing mechanism („Market Price Risk Adjustment”) through which Engie 
shows solidarity with the Belgian state when market prices turn out to be lower or higher than expected in the base 
case scenario. At lower prices, the guaranteed return (in the form of a lower strike price) drops from 7 % to 6 %, 
while at higher prices, the guaranteed return (in the form of a higher strike price) rises to 8 % (see recital (75)(d)).

(318) The Commission considers that the level of post-tax IRR is calculated within the signing financial model, which 
incorporates all the financing sub-measures of Component 1, including the CfD. The strike price of the CfD, the 
remuneration and schedule of the different loans and the remuneration and reduction of the capital all by design 
lead to an IRR of 7 %. The independent benchmark conducted by Compass Lexecon considers that this level amounts 
to a premium of 3 to 5 % above the risk-free rate, which is among the lowest in the sample of comparable projects 
and companies in the benchmark. As a result, the target IRR of 7 % (and its threshold range of 6 % to 8 %) sits at the 
lower end of the investor’s requirements for comparable projects. Indeed, within the benchmark, only RAB models 
yield lower premia. As a result, the Commission considers that an IRR of 7 % may be proportionate. However, the 
proportionality of the remuneration measures is intrinsically linked to their nature, whose appropriateness remains 
to be assessed, as the lower the risk borne by the investors, the lower their IRR should be. Therefore, the Commission 
cannot conclude on the proportionality of the package of remuneration mechanisms without having first decided on 
their appropriateness, and thus reserves its formal opinion on this matter.

(319) As regards the JV, the Commission remarks that its two shareholders, namely the Belgian Government and Electra
bel, will exercise their rights on an equal footing: costs and revenues will be equally shared, as will the governance 
of the JV (for example, the Belgian government and Electrabel shall appoint the same number of directors at the JV 
board of directors, the chairperson of the board of directors and the chief financial officer of the JV shall be Belgian 
government directors at all time, while the chief executive officer of the JV shall be an Electrabel director at all time). 
The JV can therefore be considered proportionate.

(320) Regarding the MOCP (see section 3.3.5), this mechanism in effect provides a backstop to the JV as any revenue short
fall stemming from a lack of electricity generation occurring during the initial period and the run-phase period 
would be covered by payment of the Belgian State, thus financially sheltering the JV, and therefore Electrabel, from 
any operational risk. The fact that the payment of the MOCP would only occur during the run-phase period, as the 
SDC Loans would be drawn down instead during the initial period, does not appear to detract from that conclusion. 
The Commission has therefore doubts that the MOCP is proportionate.

(321) Regarding the SDC Loans (see section 3.3.7), Belgium submits that, until 2028, the SDC Loans cover the costs during 
the period when the LTO Units are not scheduled to generate net income, and are repayable to the Belgian govern
ment, which ensures that the aid is minimalized. From 2028, the minimum OPEX and capital payment provide reve
nue shortfall protection (not activated unless there is an unexpected unavailability event that could not be covered by 
BE-NUC’s revenues, reducing the funding (liquidity) risks by boosting the free cash flows). However, the Commission 
notes that the Remuneration Agreement provides that the SDC Loans are repayable only once the date on which an 
amount equal to BE-NUC’s share in the project’s capital costs plus BE-NUC’s share in fuel costs has been distributed 
to BE-NUC’s shareholders or applied in payment towards loans advanced to BE-NUC by its shareholders or Engie or, 
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if this occurs before 31 December 2028, on 31 December 2028. This means in practice that the SDC Loans consti
tute a line of financing junior to all other loans, as well as to the JV’s equity, and that they may well not be repaid at 
the end of the LTO period should the electricity generation not be large enough, thus bearing substantial risk that the 
interest rate, set at the lower of the OLO (five year) rate in Belgium plus 200 basis points and 6 %, may not reflect. 
The Commission therefore has doubts that the SDC Loans are proportionate.

(322) As described under section 3.3.6, the WCF serves as an intra-year bridge to the MOCP. Belgium submits that this 
WCF will be procured on market terms. This remains however to be assessed when Belgium submits those terms, or 
the method used to reach them. The Commission therefore considers that the proportionality of the WCF is not 
demonstrated.

(323) As regards the shareholder loans, the Commission notes that the loan provided by the Belgian government will be 
granted on market terms and that Belgium submits that the eventual interest rate will in any case be offset by the set
ting of the CfD in order to ensure that the overall project yields the target IRR of 7 %. While the mention that the Bel
gian government’s shareholder loan will be granted on market terms may indicate that this loan is proportionate, 
this remains to be thoroughly assessed when Belgium submits those terms, or the method used to reach them. The 
Commission therefore considers that the proportionality of the shareholder loans is not demonstrated.

(324) As regards the O&M agreement, the Commission acknowledges that the implementation of a competitive bidding 
process may not be appropriate given the sensitivity and specific nature of the LTO Units. In the absence of such 
a process, the operations and maintenance agreement’s proportionality may be assessed through the level of margin 
earned by Electrabel by executing the agreement, which should be set on market terms. Belgium submits that the 
O&M Agreement reflects arm’s length costs for nuclear operations. As mentioned in recital (102), Belgium submits 
that the levels of margins are aligned with those applied under the LTO Partnership Agreement with Luminus 
(which itself covers a wide range of services including but not limited to O&M), which is a relevant reference agree
ment since it covers similar services. The Commission therefore considers that the terms of the O&M Agreement 
are proportionate.

4.3.2.5.1.3. ASA and EMSA

(325) As mentioned in section 3.3.10, Belgium submits that the ASA has not been adopted yet. However, the ASA will be 
concluded on arms’ length terms, thereby ensuring that this sub-measure will be aligned on market terms and condi
tions. The Commission therefore considers, at this stage, that the ASA is proportionate.

(326) As mentioned in recital (107), Belgium submits that the EMSA will in principle by subject to a competitive tender 
procedure. According to the EMSA, Engie’s trading platform (GEMS) is allowed to participate in the tender. However, 
if no successful tender takes place, the parties will attempt to find an agreement with GEMS or an independent 
expert.

(327) In analogy with point 49 CEEAG, a detailed assessment of the proportionality of a measure is not required in case the 
aid/selection of a beneficiary is determined through a competitive bidding process. The CEEAG defines a bidding 
process as competitive when „it is open, clear, transparent and non-discriminatory, based on objective criteria, defined ex 
ante in accordance with the objective of the measure and minimising the risk of strategic bidding, and when the expected number 
of bidders is sufficient to ensure effective competition”. Therefore, if Belgium will organise a competitive bidding process in 
order to determine the agent who will sell the electricity, the EMSA can be considered proportionate. However, in 
case no successful tender can be organised, the Commission considers that an independent company or Special Pur
pose Vehicle („SPV”) should take care of the marketing of the electricity produced by the LTO Units. A further asses
sment is provided in section 4.3.3.2.
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(328) As a consequence of the CfD remuneration mechanism described in section 4.3.2.3.1.2, the Commission considers 
that the removal of all market and operational risks with respect to the CfD design will give the incentive to offer 
the full capacity of the LTO Units on the day-ahead market at the lowest price allowed, as the actual remuneration 
will be at the strike price (adjusted for MRPA). This marketing strategy may in turn have distortive effects on the ope
ration of the generator contrary to Article 19d(2), point (b) of Regulation (EU) 2024/1747, should the volumes not 
be offered at their marginal costs, therefore potentially distorting the optimal dispatch of production units.

(329) Therefore, the Commission currently has doubts on the proportionality of the EMSA and the envisaged marketing 
strategy for the sale of the electricity produced by the LTO Units.

4.3.2.5.1.4. Indemnification of cost coverage losses in case of no closing

(330) As mentioned in recital (118), the Belgian State and Electrabel will bear 50/50 of the cost coverage losses in case of 
no closing, except under certain circumstances, where the party responsible will have to bear all costs incurred by 
the other. The Commission considers the equal sharing of the cost coverage losses in case of no closing and the full 
liability for both Electrabel and the Belgian State if there is no closing of the Transaction due to their own responsibi
lity, as proportionate.

4.3.2.5.1.5. Conclusion

(331) While some parts of the Component 1 appear to be concluded at market terms and can considered to be proportio
nate (JDA++, JV, O&M Agreement, ASA, indemnification of cost coverage losses in case of no closing), the Commis
sion has doubts that other parts of Component 1 are proportionate. In particular, the Commission has doubts that 
the MOCP, SDC Loans and WCF are proportionate. In addition, the strike price of the CfD will be set so as to reach 
the target rate of return of 7 %, on top of the other remuneration mechanisms, which interact with each other. The
refore, the proportionality of the CfD cannot be assessed without consideration for the other remuneration mecha
nisms, whose appropriateness is in doubt. The Commission therefore considers that the CfD, terms of the SDC 
Loans, WCF and MOCP still raise questions regarding proportionality. In addition, the Commission currently also 
raises doubts on the proportionality of the EMSA, since it is not sure that a competitive tender will be applied regar
ding the sale of electricity produced by the LTO Units.

4.3.2.5.2. Proportionality of Component 2

(332) In order to determine whether the transfer of nuclear waste and spent fuel liabilities is proportionate, the Commis
sion has verified whether the terms at which the transfer of nuclear waste and spent fuel liabilities takes place are 
defined in such a way that the risk of cost overruns affecting the State and the related uncertainty are reduced as 
much as possible. Due to the nature of radioactive waste management and the remaining uncertainty as to the site 
selection and the costs of disposal, this might not go as far as to entirely exclude any possibility of cost overruns.

(333) Belgium submits that the Commission has already pointed out in previous cases (see recital (277)), that radioactive 
waste management is characterised by long timelines, which may require some form of state intervention. Belgium 
also submits that the need for state intervention to ensure responsible and safe management of radioactive waste is 
enshrined in Article 4(1) of Directive 2011/70/Euratom, which provides for the ultimate responsibility of the State 
in this regard, as well as in the Joint Convention on the Safety of Spent Fuel Management and on the Safety of 
Radioactive Waste Management. Belgium argues that the State’s ultimate responsibility in this area may, in certain 
circumstances, justify immediate action by the State, particularly to avoid the risk of a heavier future burden on the 
State if no action is taken.
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(334) Belgium further submits that in the Euratom Recommendation 2006/851, the Commission stressed the importance 
of applying the „polluter pays principle” during the decommissioning of nuclear facilities, including the management 
of spent fuel and radioactive waste. As indicated in Recital (14) and Article 3(3) of that Recommendation, this 
implies that operators should set aside adequate financial resources for the cost of managing spent fuel and radioac
tive waste during the productive life of those facilities. Belgium argues that this cost is set by the CPN/CNV.

(335) Belgium submits that the waste cap mechanism respects the „polluter pays” principle, in line with similar mecha
nisms in the EU, accepted by the Commission (in particular the UK and German mechanism, see footnotes 121 
and 120 respectively). Belgium argues that:

(a) the nuclear operator remains responsible for decommissioning obligations and activities to bring radioactive 
waste and spent nuclear fuel in line with the transfer criteria; the State bears no financial or other responsibility 
for the pre-transfer management part, which is done by the nuclear operator (see recitals (130) and (163));

(b) the nuclear operator bears the volume risk if more waste is produced than agreed upon, through the volume 
adjustment fee (see recital (133)(d)), while no refund is provided if less waste is created;

(c) the transfer of financial responsibility only concerns the part of the management that is already carried out by 
the State, a public institution (NIRAS/ONDRAF) or its subsidiary (Belgoprocess (126));

(d) a risk premium has been included in the lump sums to cover uncertainties for which, in accordance with IAS 37 
(International Accounting Standards), no provisions had yet to be made (see recitals (135) and (158));

(e) the waste cap system, whereby the payment of the lump sums is immediately rather than over a period of seve
ral decades, ensures that the financial resources are available and well invested in Hedera, and reduces the risks 
related to insolvency of Electrabel, hereby complying with recital (24) of Directive 2011/70/Euratom (127) (see 
recital (128)). By transferring the nuclear provisions built up by the nuclear operators to a government-owned 
fund with a significant additional risk premium, the agreement with Engie addresses the risk of a possible insol
vency of the operators that could occur in the future, i.e. before the final disposal of radioactive waste becomes 
operational (see section 3.4.4).

(336) Belgium concludes that through the design of the waste cap mechanism, the requirements referred to in Artic
les 4(3)(e) and 5(1)(f) of Directive 2011/70/Euratom are met. At the same time, the Belgian State is also better equip
ped for its obligation under Article 9 of the same Directive, since it will, through the upfront lump sum payment of 
the Capped Amounts already have the financial resources at its disposal and will no longer depend on the existence 
of a private nuclear operator in a distant future. In addition, since the nuclear operator and Contributing Companies 
make these payments upfront, the waste cap mechanism adequately considers the responsibility of the producers of 
spent fuel and radioactive waste, as required by Article 9 of the Directive.

(337) The Commission considers the following aspects to be relevant in this respect:

(a) The Commission notes that the State is protected from the financial consequences of an insolvency affecting the 
nuclear operator. By requiring an immediate cash payment, including a risk premium, such insolvency would no 
longer force the State to use public funds to pay for radioactive waste management (see recital (137)(a)).

(b) The Commission notes that the Belgian State benefits in case the costs end up being lower than the lumpsum 
payment of EUR 15 billion (see recital (133)(a)), and that the residual risk of cost overruns going beyond the 
aggregate amount of EUR 15 billion to which the State is exposed, is limited because of the cap on the volume 
(see recital (133)(b)) and the fact that the a volume adjustment fee has to be paid in case the agreed upon volume 
is exceeded (see recital (133)(d)).
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(c) The Commission also notes that the existing provisions (which are the basis for the calculation of the lumpsum 
payment) were certified by international accountancy firms as being compliant with international accounting 
rules (see recital (126)).

(d) The Commission notes that due to the phase-out of nuclear electricity production by 2035, the overall amount 
of spent fuel and radioactive waste to be stored and disposed of in Belgium is in principle known, which remo
ves an uncertainty related to the dimension of the necessary waste facilities.

(e) The Commission notes that on top of the base amount, a risk premium (52,83 % of the base amount) has been 
added, based on a technical analysis made by NIRAS/ONDRAF. This risk premium takes into account (i) the 
uncertainty and variability regarding the cost of geological disposal (at higher depth) and the cost of storage at 
Belgoprocess, (ii) the uncertainty regarding the adequate conditioning and prior handling of the waste (despite 
the existence of CTC), and (iii) prudence regarding proposed reductions in decommissioning provisions against 
the advice by the CPN/CNV.

(338) On the basis of the elements set out in recital (135), the Commission considers that the base amount of the Waste 
Cap is based on the provisions that have been calculated based on the current waste inventory, i.e., the industrial 
reference scenario of NIRAS/ONDRAF and Electrabel, which has been established before the discussions on the LTO 
and in accordance with the applicable accounting laws (IAS 37), including control by a statutory auditor.

(339) As mentioned in recital (133)(c), for each type of nuclear waste package, contractual transfer criteria have been estab
lished, defining the conditions each waste package must meet to be duly transferred to the Belgian State, and in case 
they are not met, the nuclear operator remains liable for the waste package.

(340) The Commission therefore considers that the calculation of the base amount is based on the best numbers available, 
meant to realistically estimate the expected costs. In addition, the amount is capped upfront, so that the volume risk 
remains with Electrabel, even after the transfer of nuclear waste liabilities, and the transfer only takes place after ful
filment of strict contractual waste criteria. The uncertainties regarding the waste disposal sites have also been consi
dered in the risk premium that is added to the base amount.

(341) This said, although the Commission agrees on the overall methodology to start from a base amount, based on the 
current provisions for nuclear waste and spent fuel, on top of which a risk premium is added (which is in line with 
the methodology followed in the German waste transfer case SA.45296), the Commission questions the use of the 
discount rate, which has only been revised slightly downwards after the triennial revision of 2022, potentially not 
reflecting the very long-term risks related to a complete transfer of all waste liabilities to the Belgian State, whereby 
no further revisions by the CPN/CNV in the future are possible. In addition, the Commission considers that the 
advice of the CPN/CNV to use a two-step approach and have a much lower discount rate for the longer term (after 
30 years) has not been taken into account by the Belgian government (see recitals (147) to (149)). Since the volume 
adjustment fee is also determined by the amount of the current provisions (see recital (136)), its value is also affected 
by the discount rate applied to establish the current amount of the provisions.

(342) Regarding the additional risks identified by the CPN/CNV (see recital (150)), it is currently unclear that these additio
nal risks have been appropriately considered in the setting of the risk premium.

(343) Regarding the transfer of additional decommissioning liabilities resulting from the LTO Project, the Commission 
notes that this transfer of liabilities is limited to the increase in provisions caused by the LTO Project, and that cur
rently Engie and the Belgian government have not yet decided on the exact amount (see recital (168)). Therefore, the 
Commission is currently not able to assess the proportionality of this sub-measure.
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(344) The transfer of nuclear waste liabilities to the Hedera fund justifies the release of Electrabel’s non-European assets 
from Electrabel’s perimeter (and the accompanying monitoring of the CPN/CNV), given that Engie will ensure that 
at least EUR 4 billion of assets (value of the shares) will remain in Electrabel (see recital (173)). The Commission con
siders this release proportionate since Engie grants an unlimited and non-cancellable parent company guarantee 
covering (i) Electrabel’s decommissioning obligations (which also includes the risk that the value of the provisions is 
insufficient), (ii) volume risk under the cap and (iii) the repayment of (current or future) loans with Synatom (see reci
tal (174)).

(345) On the basis of the elements set out in this section, the Commission cannot conclude at this stage that the methodo
logies used for setting the lumpsum payment of EUR 15 billion ensure that the State aid involved and the residual 
risk of cost overruns is minimized. In addition, the amount for the transfer of additional decommissioning liabilities 
resulting from the LTO Project has not yet been established. The Commission therefore has doubts, at this stage, that 
Component 2 of the notified measure is proportionate.

4.3.2.5.3. Proportionality of Component 3

(346) The provisions on legal protections concluded with Engie provide that the Belgian State will indemnify Engie for the 
direct losses it actually incurs, whenever new regulations concerning nuclear operators in Belgium or Electra
bel’s nuclear activities are adopted which have a negative impact on the terms of the transaction.

(347) In the event of a unilateral act by the Belgian State resulting in the premature shutdown of the Doel 4 and Tihange 3 
nuclear reactors or the modification of the economic parameters set out in the agreements, the owners of the nuclear 
power stations can activate compensation clauses included in the agreements and apply to a court or an arbitral tri
bunal for compensation (see recital (178)). The claimant must prove its claim and the amount of compensation is 
not determined by the Belgian State or by the owners of the nuclear reactors, but by a third party.

(348) The procedure before a court or an arbitral tribunal to determine the amount of damage to be compensated should 
ensure that the amount of aid is kept to a minimum and therefore proportionate.

4.3.2.5.4. Conclusion on proportionality

(349) As mentioned in recital (331), the Commission considers that the CfD, terms of the SDC Loans, WCF and MOCP 
raise questions regarding proportionality. In addition, the Commission also raises doubts on the proportionality of 
the EMSA, since it is not sure that a competitive tender will be applied regarding the sale of electricity produced by 
the LTO Units. In addition, as mentioned in recital (345), the Commission has doubts on the proportionality of the 
lumpsum payment for the transfer of nuclear waste and spent fuel liabilities. Finally, as mentioned in recital (343), 
no decision has been taken yet regarding the transfer of decommissioning liabilities, so that the Commission, at this 
stage, cannot conclude on its proportionality. Therefore, the Commission has, at this stage, doubts on the proportio
nality of the aid.

4.3.2.6. C u m u l a t i v e  e f fe c t  o f  t h e  t h r e e  a i d  c o m po n e n t s

(350) Sections 4.3.2.3, 4.3.2.4 and 4.3.2.5 have assessed the need, appropriateness and proportionality of the three com
ponents of the notified measure constituting the LTO Project individually. As set out in section 4.1.1, the Commis
sion considers these three components of the notified measure as part of a single intervention. Therefore, it also 
assesses the cumulative effect of the three components of the notified measure taken together with respect to the 
need, appropriateness and proportionality of the aid.
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(351) The Commission considers in this respect that Component 2 and Component 3 of the notified measure may have 
a cumulative effect vis-à-vis Component 1. The agreement on the transfer of nuclear waste/spent fuel and decommis
sioning of the LTO Units, and the legal protections in case of a change in law concerning nuclear energy, affects the 
risk profile of the nuclear operator (see section 3.4.7), which may in turn affect the financial parameters of the sub- 
measures in Component 1. The Commission notes nevertheless that this de-risking through Component 2 takes 
place on a longer timespan than merely the lifetime extension of the two LTO Units: while Component 1 and Com
ponent 3 mainly apply during the time of the 10-year lifetime extension of the two nuclear reactors, Component 2 
will have also effect at the time of decommissioning of the LTO Units and many years thereafter, until the nuclear 
waste has been disposed and stored.

(352) So far, Belgium has not yet provided the required evidence to show that the further de-risking of the LTO Project 
through Component 2 and Component 3, has been considered in the setting of the parameters of the financial arran
gements in Component 1. Although the Commission considers the cumulation of the three components of the noti
fied measure appropriate and necessary, it has, at this stage, doubts that the combination of Component 1, Compo
nent 2 and Component 3 of the notified measure is proportionate.

4.3.2.7. I d e n t i f y i n g  t h e  o u t s t a n d i n g  d i s t o r t i o n s  o f  t r a d i n g  c o n d i t i o n s  t h a t  c a n n o t  b e  a vo i d e d

(353) In light of the considerations set out in sections 4.3.2.3, 4.3.2.4 and 4.3.2.5, the Commission has doubts as to whe
ther the notified measure is designed to avoid undue negative effects on competition and trade.

(354) In any event, the Commission cannot exclude at this stage that the notified measure may have outstanding distor
tions that cannot be avoided and which the Commission would have to balance with the positive effects of the mea
sure on the supported economic activities.

4.3.3. Avoidance of undue negative effects on competition and trade and balancing test

(355) For the aid to be compatible with the internal market, the negative effects of the aid measure in terms of distortions 
of competition and impact on trade between Member States must be limited and outweighed by the positive effects. 
It is important to minimise its potential negative effects on competition and trade.

(356) The Commission acknowledges the high level of interconnection of the Belgian market and the security of supply 
concerns due to the (partial) phase out of nuclear energy in Belgium and closure of thermal plants in its neighbou
ring countries (see recitals (17) and (29)). Hence, the LTO Project will affect both the national and the regional electri
city markets.

(357) In order to analyse the market impact, the Commission will examine the impact on competition caused by choosing 
the incumbent and sole operator of the two LTO Units, Electrabel, and the second company (in terms of market sha
res) on the Belgian electricity market, Luminus, as main beneficiaries of the notified measure.

4.3.3.1. C h o i c e  o f  E l e c t r a b e l  a s  n u c l e a r  o p e r a to r

(358) Regarding the selection of Electrabel as main beneficiary of the LTO Project, it should be noted that Electrabel was 
chosen without a tender, a selection process, or a public call for expression of interest. Therefore, it is not clear whe
ther other potential operators have actually been considered, raising the question of whether Electrabel would be the 
most efficient operator and on what technical or economic grounds Electrabel was selected.
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(359) Belgium argues that Electrabel has always been the only operator of nuclear power plants in Belgium and therefore 
has the required experience with the operation of the Belgian existing nuclear power plants (Pressured Water Reactor 
type). Therefore, according to Belgium, there is no alternative operator who would be a more suitable entity to act as 
the operator of the nuclear plants.

(360) The Commission observes that in other recent cases concerning the construction of new nuclear reactors (e.g., PAKS 
II (128)), the beneficiary of the aid regarding the operation of the plants was not selected through a tender.

(361) Given Electrabel’s strong position in the Belgian electricity market, both in terms of electricity generation (see recital 
(11)) as in electricity supply (see recital (15)), the selection of Electrabel as main beneficiary of the aid raises doubts 
regarding a potential distortion of the market structure. Indeed, Electrabel, a fully owned subsidiary of Engie, has 
been the former incumbent on the Belgian electricity market before its liberalisation in 1996. Today, in terms of elec
tricity generation and supply, Electrabel still has a high market share in the Belgian electricity market that remains 
highly concentrated (see recital (14)).

(362) The Commission acknowledges the arguments put forward by Belgium to support the choice the Belgian authorities 
eventually made regarding the prolongation of the operation of the two nuclear reactors. On the other hand, there 
have been no tender or consultation allowing competitors to express their interest for the lifetime extension of the 
two nuclear reactors and there is thus no overview of all potential alternatives.

(363) However, since the support is granted for a limited period of time and only supports the continued operation of the 
two nuclear plants and no new investments, the Commission considers the selection of Electrabel, without a tender, 
as no potential distortion of the market structure.

4.3.3.2. Po s i t i o n  o f  t h e  b e n e f i c i a r i e s  i n  t h e  B e l g i a n  m a r k e t

(364) On the basis of the market shares described in section 2.2.1, Electrabel’s market power in the power generation mar
ket can at least be regarded as significant in view of the volume of production and diversity of generation resources. 
The generation market remains highly concentrated as the two biggest players Electrabel and Luminus together hold 
more than 80 % of the market in terms of production volume (see recitals (13)(a) and (13)(b)) and capacity (see reci
tals (11)(a) and (11)(b)). As described in section 2.2.2, Electrabel’s significant market position on the electricity gene
ration market also remains high in the retail electricity market in Belgium.

(365) According to the Belgian authorities, the clauses in the agreements do not have any potential negative effects on 
competition and trade between Member States, given that they merely provide for the continuation of the produc
tion of nuclear energy. In particular, Belgium argues in this respect:

(a) The chosen CfD formula applies an output-based remuneration unless in modulation periods and includes addi
tional incentives (through the MPRA) to optimize the output of the plant subject to market conditions, hereby 
preserving the right incentives to operate and participate efficiently in the electricity market (see recitals (75) 
and (80)). The „modulation arrangement” requires decreasing production during consecutive times of negative 
prices (see recital (75)(c)).

(b) The electricity expected to be produced by the LTO Units will be sold on the day-ahead market (DAM). The pre
vention of distortive effects on bidding behaviour in the day-ahead, intraday, ancillary services and balancing 
markets is ensured through a bidding and imbalance strategy (BIS) that will be agreed-upon between BE-NUC 
and the Belgian government as RA Counterparty and implemented in the Energy Management Service Agree
ment (EMSA) (see section 3.3.9). Selling on the DAM incentivises sound bidding behaviour for the reasons men
tioned in recital (111).
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(366) Regarding the CfD design, the Commission considers that the CfD currently proposed by Belgium in the Implemen
tation Agreement of 13 December 2023 does not provide sufficient market exposure to the beneficiaries.

(a) First, the current CfD design does not provide the right signals to produce and schedule maintenance in an effi
cient way, respecting market conditions, as mentioned in recitals (290) and (291).

(b) Second, when electricity market prices are negative, market players react by cutting production so that at some 
point prices will go up again and the equilibrium is restored. The current remuneration at times of negative pri
ces (see recital (75)(c)) does not ensure that the nuclear operator has the right incentives to stop producing when 
electricity supply of higher than demand. Therefore, electricity prices might stay negative for a longer time than 
necessary (see recital (292)).

(c) Third, as mentioned in recital (293), the DAM price is used as market reference price in the CfD design, which is 
questioned by the CREG, who would be more in favour of a long-term product as part of the MRP. The Commis
sion considers that the use of the DAM as reference price does not provide incentives to participate efficiently in 
electricity markets and may have distortive effects on the operation, dispatch and maintenance decisions of the 
generator or on its bidding behaviour in the electricity markets, and therefore might not be in line with 
Article 19d(2), points (a) and (b) of Regulation (EU) 2024/1747. The use of the DAM as the only reference 
price for the CfD removes incentives for the generator to hedge on the forward market and will critically impact 
the liquidity in this market (see recital (293)).

(367) Therefore, the Commission considers that the CfD design, providing a guaranteed remuneration for the LTO Project, 
might have an adverse effect on the functioning of the market, contrary to the principles set out in Article 19d(2) of 
Regulation (EU) 2024/1747. A change in the CfD design could however address the concerns mentioned in recital 
(366).

(368) Regarding the sales of electricity generated by the LTO Units, the Commission observes that the electricity will be 
sold for 100 % on the wholesale day-ahead market (see recital (110)), which should be sufficient to prevent aid spil
lovers. However, while the agent selling the electricity from the LTO Units will in principle be selected through 
a competitive tender (see recital (107)), in case of an unsuccessful tender, Electrabel and the Belgian government 
shall negotiate and find an agreement, whereby it is possible that Engie’s trading business (GEMS) will act as agent 
selling BE-NUC’s electricity. In order to avoid the risk for market foreclosure and other potential anticompetitive 
practices by Engie, the Commission considers it important that Electrabel and Engie would not be involved in the 
marketing of the electricity from the LTO Units. The marketing should ideally be done by an independent company 
or SPV.

(369) Therefore, the Commission considers that the marketing of electricity resulting from the implementation of the LTO 
Project might lead to market distortions if not executed by an independent entity. Belgium should commit in this res
pect that the agent, as determined by the EMSA, should sell the electricity independently.

(370) Regarding the impact of the LTO Project on Electrabel’s position in the Belgian energy landscape, the Commission 
considers the following:

(a) First, as recognised by Elia in its latest resource adequacy study (2023 NRAA), the lifetime extension of the two 
LTO Units will not suffice to fulfil the expected increase in demand for electricity in the next 10 years (see recital 
(19)). In addition, Belgium set up a capacity mechanism through which other new and existing generation tech
nologies (in particular thermal generation, demand response and storage) have access to financing for a short or 
longer period of time (CM contracts are granted for 1, 3, 8 or 15 years). Therefore, the LTO Project will not 
unduly affect the situation of other generation technologies in Belgium and will not discourage any investment 
in new thermal installations, demand response and storage until 2035.
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(b) Second, Belgium further supports the development of new generation capacity, to enable the generation of elec
tricity from renewable energy sources. For example, Belgium supports the development of wind farms in the 
North Sea, through the Princess Elisabeth Offshore wind project (129).

(c) Third, the Commission observes that the market concentration in recent years has been slightly decreasing (see 
recital (14)); the parallel decommissioning of Engie’s other nuclear reactors in Belgium (see recital (4)) might fur
ther continue this trend and might counterbalance Engie’s market position in Belgium.

(371) For the reasons mentioned in recital (370), the Commission considers that the LTO Project will not fully absorb the 
insufficient generation capacity for electricity during the period 2025-2035 and will not per se increase Electra
bel’s market share due to the parallel decommissioning of Engie’s other nuclear reactors and the further penetration 
of renewables. The extension will therefore not prevent new players from entering the market for the production of 
electricity in Belgium and will not prevent the other players from developing new generation capacities. Conse
quently, the impact of the LTO Project on the retail market is expected to remain limited as well.

(372) Regarding the transfer of nuclear waste and spent fuel liabilities, the Commission notes that this sub-measure will 
not have the immediate effect of improving the competitive situation of the beneficiaries vis-à-vis their competitors. 
At first, the sub-measure will force the nuclear operator to pay a higher cash amount than what they have currently 
accumulated in their balance sheets. The volume adjustment fee, which makes sure that the nuclear operator pays an 
additional amount in case more nuclear waste is produced than originally foreseen, acts as a safeguard. Nevertheless, 
the Commission currently has doubts on whether the EUR 15 billion will be sufficient to reduce sufficiently the risk 
taken by the Belgian State when taking over the nuclear waste liabilities from Electrabel (see section 4.3.2.5.2).

(373) Finally, the legal protection clauses contained in the agreements, if and when applicable, would be purely compensa
tory in nature. They therefore have no potential negative effect on competition and trade between Member States.

4.3.3.3. C o n c l u s i o n  o n  t h e  e f fe c t  o n  c o m p et i t i o n  a n d  t r a d e

(374) Despite the high market share of Electrabel in the wholesale and retail market for electricity in Belgium, the Commis
sion considers that the main concerns regarding the effect of the measure on the market stems from the CfD design 
and the implementation of the EMSA. For the reasons mentioned in recitals (366) and (367), the current CfD design 
reduces significantly exposure to market risk to Electrabel and Luminus. For the reasons mentioned in recitals (368) 
and (369), it is not certain whether the electricity from the LTO Units will be sold by an independent agent, which 
might lead to risks of market foreclosure by Electrabel. Finally, as mentioned in recital (372), an overly low amount 
foreseen for the transfer of waste liabilities could also lead to a competitive advantage by Electrabel and the Contribu
ting Companies. The Commission therefore, at this stage, raises doubts on the effect of the LTO Project on the mar
ket.

5. COMMISSION DOUBTS AND GROUNDS FOR OPENING THE FORMAL INVESTIGATION PROCEDURE

The Commission considers at this stage that the notified measure involves State aid within the meaning of 
Article 107(1) TFEU, which supports the development of the economic activity of nuclear electricity generation. 
The Commission considers at this stage that State support for the LTO Project has an incentive effect.
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However, at this stage, based on the information submitted, the Commission does not have sufficient elements to 
conclude whether the conditions for the compatibility of any possible aid with the internal market in accordance 
with Article 107(3)(c) TFEU are met, in particular, whether the aid is necessary, appropriate and proportionate, does 
not violate Union law and does not affect competition in a way contrary to the common interest.

In the light of the foregoing considerations, the Commission, acting under the procedure laid down in Article 108(2) 
TFEU, requests Belgium to submit its comments and to provide all such information as may help to assess the mea
sure, within one month of the date of receipt of this letter. It requests your authorities to forward a copy of this letter 
to the potential recipient of the aid immediately.

The Commission wishes to remind Belgium that Article 108(3) TFEU has suspensory effect, and would draw your 
attention to Article 16 of Council Regulation (EU) 2015/1589, which provides that all unlawful aid may be recove
red from the recipient.

The Commission warns Belgium that it will inform interested parties by publishing this letter and a meaningful sum
mary of it in the Official Journal of the European Union. It will also inform interested parties in the EFTA countries 
which are signatories to the EEA Agreement, by publication of a notice in the EEA Supplement to the Official Journal 
of the European Union and will inform the EFTA Surveillance Authority by sending a copy of this letter. All such inte
rested parties will be invited to submit their comments within one month of the date of such publication.
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